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WELCOME TO THE DECEMBER 
2017 SUMMER EDITION OF 
CHAPTER III
It is a pleasure to report on the Section having another 
successful year. It has continued to operate effectively as 
a professional network and advocate in relation to issues 
concerning Federal Courts and Federal Tribunals. Your 
contributions to practice and the work of the Section are 
greatly appreciated.

During the past 12 months Section Committees have attended a 
range of Roundtable meetings, Parliamentary Hearings and also advised and advocated on a 
wide range of issues including:
• dismantling the dual recognition of migration lawyers;
• reforms to employer sponsored skilled migration visas;
• fast tracking visa applicants;
• immigration detention facilities;
• migrant settlement;
• reforming s.596 of the Fair Work Act;
• the Fair Work Amendment (Corrupting Benefits) Bill;
• Australian citizenship;
• whistle blower protections in the corporate, public and not for profit sectors;
• the Constitutional recognition of Aboriginal and Torres Strait Islander Peoples;
• Australia’s humanitarian program;
• Temporary Work Visas and 457 Permanent Residence options;
• submissions on the Australian Border Force Amendment (Protected Information) Bill;
• litigation funding and group proceedings; and
•  submissions to the Senate Legal and Constitutional Affairs Committee on the Law of 

Contempt.

Sections have also been busy hosting a number of successful professional development 
events, including:

• the 2017 CPD Immigration Law Conference in Sydney;

• the Hot Topics in Commonwealth Compensation CPD events in Melbourne and Sydney;

The ADR Committee prepared and presented seven hypothetical scenarios in a session 
titled Advocacy & Ethics in ADR and participated in an Expert Panel session at the ADRA 
Conference: The State of ADR 2017, in Sydney.

As we wind down for the year, take the opportunity to rest, recharge and look forward to the 
next year, I take this opportunity to wish you, your families and colleagues a well-earned 
relaxing holiday!

Happy reading.

John Emmerig
Chair, Federal Litigation and Dispute Resolution Section

SUMMER 
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Federal Litigation Section AGM 

The Federal Litigation Section AGM was held in Sydney on Friday 8 December 2017. 

Officeholders who were elected at the previous AGM continue for the coming year. They 
are:

Chair: John Emmerig, Partner, Jones Day 
Deputy Chair: Peter Woulfe, Barrister Blackburn Chambers, Canberra 
Treasurer: Heidi Schweikert, Partner, Schweikert Harris

Committee Members: 
Ian Bloemendal, Partner, Clayton Utz 
Simon Daley (PSM), Chief Solicitor Dispute Resolution, AGS 
David Gaszner, Partner, ThomsonGeer 
Robert Johnson, Partner, Johnson, Winter & Slattery 
Bronwyn Lincoln, Partner, Corrs 
Erskine Rodan (OAM), Partner, Erskine Rodan & Associates 
Ingmar Taylor SC, State Chambers, Sydney

The Justice Project – Law Council of Australia

What is the Justice Project?

The Justice Project is the Law Council’s own national review into the state of access to 
justice in Australia, focusing on those facing significant social and economic disadvantage. 

It is being led by an expert Steering Committee headed by former Chief Justice Robert 
French. 

The Project is concentrating on 13 key groups experiencing significant disadvantage.

For each group, the Project explores key legal needs, barriers to accessing justice and 
laws, policies and practices which have a disproportionate effect upon such people, 
or their capacity to seek outcomes through the justice system. A key focus of the 
project is on illuminating ‘what works’ in the access to justice space, to demonstrate the 
considerable innovation that exists, despite the resource pressures.

In early August, the Law Council released 14 consultation papers, including a paper 
focusing on each group listed in the Terms of Reference as well as an overarching 
paper, setting out the Project methodology and consultation questions. Law Council 
representatives attended 133 consultations and received over 130 submissions across 
August, September and October. A Final Report will be released in early 2018. 

Why is the Law Council involved in the Justice Project and what does it hope to achieve?

The Law Council has long promoted equality before the law and, along with its 
stakeholders, advocated for funding legal assistance services, as well as sustainable 
court funding. The Justice Project is an extension of this work – recognising that in many 
respects, the justice system remains in crisis. Despite the Productivity Commission’s 2014 
recommendations that $200 million per annum of additional funding was urgently needed 
with respect to civil legal assistance services alone, legal assistance services remain 
chronically under resourced and are operating under immense pressure. In 2014, up to 14 
per cent of people were living beneath the poverty line, but only 8 per cent of Australians 
qualified for legal aid under restrictive means tests. Meanwhile, in 2015-2016, community 
legal centres reported turning away 169,513 people Australia-wide. Seventy four per cent 
of community legal centres reported turning people away due to insufficient resources and 
32 per cent could not provide the person turned away with an appropriate, accessible and 
affordable referral.

The Law Council believes that the legal system should be fair, just and accessible to the 
people who need to use it. It should be responsive to their needs and properly resourced. 

The Project will inform the Law Council’s ongoing work on access to justice and law 
reform, by providing a strong evidence base, and greater context, for its arguments to 
governments. 

Recognising that there have been many reports over the years on these issues, the Project’s 
approach is somewhat different as it delves more deeply into issues of disadvantage, 
access to services and the law. Often access to justice inquiries have had both a broader 
lens – encompassing middle Australia – and a narrower one – focusing on services, but 
not on laws and policies. As a non-government, independent advocacy body, the Law 
Council can use the Project as leverage to keep the pressure on government to follow 
through on the many reports and recommendations that have been made in the past, and 
not implemented. The Law Council also recognises that not all of the answers lie with 
governments. There is much for the legal profession to learn, and this Project will help us 
guide the profession towards better knowledge and practice on access to justice issues. 
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Pressures within the Federal Court and tribunal system

Pressures across the court and tribunal systems were documented across several Justice 
Project research papers. Under-resourcing of the system, combined with a backlog of 
cases, insufficient legal assistance funding, rises in self-represented litigants and legal 
demands flowing from policy changes have been cited as posing an enormous strain on 
the court and tribunal system. There are fears that it is the vulnerable people in Australian 
society who have the most to lose when the system are not properly resourced. 

These pressures start with funding shortfalls, noting that a 2014 report provided to the 
Australian Government reportedly found that the Federal, Family and Federal Circuit 
Courts were on track for a combined budget shortfall of $75 million by 2017-18. Funding 
injections since then have been insufficient to meet these pressures.

Backlogs have also been highlighted. For example, Productivity Commission data for civil 
matters shows that on 1 July 2016, of the pending caseloads for Supreme/Federal Court 
non-appeal matters, 37 per cent had been pending for over a year in Victoria, 34 per cent 
for Tasmania, and 33 per cent in Western Australia (nationally, the figure was 30 per cent). 
Fourteen per cent of the Western Australian caseload had been pending for over two 
years. 

Meanwhile, in the Federal Circuit Court, 40 per cent of the pending caseload had been 
pending for more than 6 months, while 18 per cent had been pending for more than 
12 months. With respect to family matters, Chief Justice Bryant has recently reported 
particularly long delays in certain locations, such as in the Parramatta registries of the 
Family Court and Federal Circuit Court, in which the wait time for a trial can be three 
years.

Justice Project papers have described the critical pressures caused by policy and 
law amendments being adopted with insufficient consideration to their downstream 
justice system impacts. With respect to the Federal Court, Federal Circuit Court and 
Administrative Appeals Tribunal, these pressures have been particularly acute with respect 
to migration matters. For instance:

•  Within the Federal Circuit Court, over the five years to 2015-16, the number of 
migration filings in the court grew nearly three-fold, placing pressure on the Court and 
its ability to meet its benchmarks. The Court has highlighted that without additional 
judicial resources, delays are inevitable. Migration work presents additional demands 
on the Court and its administration that do not arise in other areas of the Court’s 
jurisdiction. As many litigants in migration matters are self-represented, particularly 
those seeking review of protection visa decisions, there is a greater need for pro bono 
representation or other legal representation. The Federal Circuit Court has indicated 
that it expects significant increases in its migration workload given the probable review 
applications by the Legacy Caseload. 

•  The Federal Court has indicated that the majority of the 563 people who commenced 
proceedings in the Court in 2015-16 as self-represented litigants were appellants in 
migration appeals. Migration appeals constituted 90 per cent of appeals commenced 
by self-represented litigants. 

•  In the AAT, almost 46 per cent of lodgements during 2015-16 were in the Migration 
and Refugee Division. Refugee cases took significantly longer to finalise than migration 
cases. Applications for review of protection visa decisions were 12 per cent higher 
in 2015-16 than in 2014-15. The AAT MRD has drawn attention to the particularly 
pressures, including on volume and timeliness of having fewer full-time members 
available. It has also emphasised that protection visa cases are generally the most 
complicated and time-consuming cases given the nature of the claims made, and the 
difficulties in assessing claims about persecution and the risk of harm emanating from 
the applicant’s country of origin. 

Ongoing pressures include the anticipated increases in migration workloads from 
review applications by the asylum seeker ‘legacy caseload’. These pressures have been 
exacerbated by the Commonwealth Government’s withdrawal of legal assistance funding 
to most people seeking asylum in Australia without a valid visa, leaving many vulnerable 
people self-representing without the skills and knowledge to do so effectively. However, 
evidence supports the premise that legal representation is necessary and effective in 
meeting asylum seekers’ legal needs. It also plays an important role in triaging claims and 
preventing the courts from being flooded with unmeritorious claims. 

Also causing concern are a legislative expansion of visa cancellation and refusal powers 
based on the ‘character test’ which have resulted in significant increases in visa refusals 
and cancellations on character grounds. As a result of these visa changes, Legal Aid NSW 
recorded ‘close to a doubling of advice and minor assistance in this area, predominantly 
dealing with clients who are in custody or immigration detention’, as well as more requests 
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for representation to challenge decisions in the Administrative Appeals Tribunal or Federal 
Court. During the Law Council’s recent Justice Project consultations, one legal assistance 
body said that the mandatory visa cancellation changes were a ‘classic case’ in which no 
legal advice was factored in, with real pressures resulting and prisoners learning without 
warning that their visas had been cancelled. 

Another concern is that the rapid pace of the National Disability Insurance Scheme roll-
out, the Productivity Commission states has manifested in ‘an increase in the number of 
reviews being requested’ by participants. In turn, this ‘affect[s] scheme costs and financial 
sustainability’ and ‘can divert resources away from other, more valuable activities.’ There 
remains an ongoing failure to account for this additional legal need and allocate funding 
accordingly, including sufficient funding for legal representation for those applying for 
review of National Disability Insurance Agency decisions. The failure to allocate funding 
for these review processes may result in an increase in unrepresented NDIS clients 
appearing in the AAT and the Federal Court.

Justice Impact Test 

To better account for the effects of new policies and laws across the justice system, the 
Justice Project has sought feedback on a Justice Impact Test, which is a mechanism 
ensuring that the impact of federal and state and territory government policies on the 
justice system, and disadvantaged groups’ effective access to justice, is adequately and 
systematically considered prior to their passage.

In the United Kingdom (UK), there is a mandatory requirement on government policy 
officials to consider the impact of government policy and legislative proposals on the 
justice system. It requires the justice impacts of policy proposals to be assessed and 
quantified, so that they can be planned for at an early stage. The UK test was revised in 
2016. It requires the consideration of effects on:

• legal aid (including whether additional legal aid applications are likely); 

•  courts, tribunals and the judiciary (including whether the length or complexity of cases 
will be impacted); 

• prosecuting bodies; 

• prisons and probations systems; and 

• youth justice services. 

The UK test incorporates a ‘polluter pays’ principle – meaning that there is a presumption 
that the policy-owning department will meet any additional costs flowing to the justice 
system from its proposals. There is a strong emphasis on the early preparation and 
submission of these statements, ideally prior to Cabinet policy clearance. The UK test is 
overseen by the Treasury Department and the Ministry of Justice. 

So far, there has been strong interest and support amongst stakeholders, during both 
the Justice Project’s consultation process and from those providing submissions, for the 
adoption of a similar test within Australian jurisdictions.

Federal Court Case Management Handbook 

The Federal Court Case Management Handbook is a handy reference tool for 
practitioners. It is available here.
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S Selection of Judicial speeches and other publications: 
1 June 2017 - Justice Lee: “Varying Funding Agreements and Freedom of Contract: Some 
Observations”. IMF Bentham Class Actions Research Initiative with UNSW Law: Resolving 
Class Actions Effectively and Fairly. 
www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-lee/lee-j-20170601 

1 June 2017 - The Honourable Justice Berna Collier: “Recent Developments in Australian 
Corporate Governance” www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-
collier/collier-j-20170601

29 June 2017 - Justice G.T. Pagone: “Australian Tax Avoidance - A Comparative Approach” 
www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-pagone/201706

12 July 2017 - The Hon Susan Kiefel AC: “Some reflections, following the Brexit decision, 
on secession, on the roles of Australian and English courts with respect to the validity 
of executive and legislative action and on responses to controversial decisions of 
this kind” www.hcourt.gov.au/assets/publications/speeches/current-justices/kiefelj/
kiefelcj12jul2017.pdf

21 July 2017 - Justice Michelle Gordon: “Courts and the future of the rule of law” www.
hcourt.gov.au/assets/publications/speeches/current-justices/gordonj/gordonj21Jul2017.pdf

The Honourable Justice Stephen Gageler AC: “ Book Review, “Controlling Administrative 
Power: An Historical Comparison” (2017) The Cambridge Law Journal 76” www.hcourt.
gov.au/assets/publications/speeches/current-justices/gagelerj/GagelerJ_Book_Review_
July_2017.pdf

19 August 2017 - Justice Greenwood: “A Paper Concerning Aspects of Federal Jurisdiction” 
www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-greenwood/
greenwood-j-20170819

25 August 2017 - The Hon Susan Kiefel AC: “Vicarious liability in tort - a search for policy, 
principle or justification” www.hcourt.gov.au/assets/publications/speeches/current-
justices/kiefelj/KiefelCJ25Aug2017.pdf

27 August 2017 - The Honourable Justice BJ Collier: “Recent Developments and 
Impending Changes in Practice and Procedures in the Federal Court” www.fedcourt.gov.
au/digital-law-library/judges-speeches/justice-collier/collier-j-2017

The Honourable Justice Stephen Gageler AC: “Evidence and Truth” www.hcourt.gov.au/
assets/publications/speeches/current-justices/gagelerj/GagelerJ_Evidence_and_Truth.pdf

The Honourable Justice Stephen Gageler AC: “Chapter IV: The Inter-State Commission 
and the Regulation of Trade and Commerce under the Australian Constitution.”  
www.hcourt.gov.au/assets/publications/speeches/current-justices/gagelerj/2017_28_
PLR_205_Gageler.pdf

The Honourable Justice Stephen Gageler AC: “When the high court went on strike”  
www.hcourt.gov.au/assets/publications/speeches/current-justices/gagelerj/GagelerJ_
When_the_High_Court_Went_on_Strike.pdf

8 September 2017 - Chief Justice James Allsop: “The Role and Future of the Federal Court 
within the Australian Judicial System” www.fedcourt.gov.au/digital-law-library/judges-
speeches/chief-justice-allsop/allsop-cj-20170908

21 September 2017- Justice G.T. Pagone:”Deciding Tax Cases” www.fedcourt.gov.au/digital-
law-library/judges-speeches/justice-pagone/pagone-j-20170921

27 September 2017 - Justice G.T. Pagone: “Protecting the Revenue - Some Common 
International Issues” www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-
pagone/pagone-j-20170927

8 October 2017 - The Hon Susan Kiefel AC: “Independence - What does it mean for the 
Legal Profession?” www.hcourt.gov.au/assets/publications/speeches/current-justices/
kiefelj/KiefelCJ8Oct2017.pdf

20 October 2017 - Justice Melissa Perry: “Address at the Launch of: Recommended 
National Standards on Working with Interpreters in Courts and Tribunals” www.fedcourt.
gov.au/digital-law-library/judges-speeches/justice-perry/perry-j-20171020

20 October 2017 - Justice Lee: Certification of Class Actions: A ‘Solution’ in Search of 
a Problem?” www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-lee/
lee-j-20171020

7 November 2017 - Chief Justice Allsop: “The Law as an expression of the whole 
personality” www.fedcourt.gov.au/digital-law-library/judges-speeches/chief-justice-
allsop/allsop-cj-20171101

8 November 2017 - Justice Melissa Perry: “Introduction: Law Society of NSW and NSW 
Bar Association Equitable Briefing Networking Function” which discusses the Equitable 
Briefing Policy. www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-perry/
perry-j-20171108
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http://www.hcourt.gov.au/assets/publications/speeches/current-justices/kiefelj/kiefelcj12jul2017.pdf
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http://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-collier/collier-j-2017
http://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-collier/collier-j-2017
http://www.hcourt.gov.au/assets/publications/speeches/current-justices/gagelerj/GagelerJ_Evidence_and_Truth.pdf
http://www.hcourt.gov.au/assets/publications/speeches/current-justices/gagelerj/GagelerJ_Evidence_and_Truth.pdf
http://www.hcourt.gov.au/assets/publications/speeches/current-justices/gagelerj/2017_28_PLR_205_Gageler.pdf
http://www.hcourt.gov.au/assets/publications/speeches/current-justices/gagelerj/2017_28_PLR_205_Gageler.pdf
http://www.hcourt.gov.au/assets/publications/speeches/current-justices/gagelerj/GagelerJ_When_the_High_Court_Went_on_Strike.pdf
http://www.hcourt.gov.au/assets/publications/speeches/current-justices/gagelerj/GagelerJ_When_the_High_Court_Went_on_Strike.pdf
http://www.fedcourt.gov.au/digital-law-library/judges-speeches/chief-justice-allsop/allsop-cj-20170908
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http://www.hcourt.gov.au/assets/publications/speeches/current-justices/kiefelj/KiefelCJ8Oct2017.pdf
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High Court Sittings 2018

The summer recess begins on Saturday 16 December 2017.

The dates for the 2018 sittings of the High Court at Canberra and other places are the 
following:
5 February to 15 February - Canberra sittings
16 February - Special leave
13 March to 22 March - Canberra sittings
23 March - Special leave
9 April to 19 April - Canberra sittings
20 April - Special Leave
7 May to 17 May - Canberra sittings
18 May - Special leave
12 June to 21 June - Canberra sittings
22 June- Special leave
6 August to 16 August - Canberra sittings
17 August - Special Leave
3 September to 13 September - Canberra sittings
14 September- Special leave
9 October to 18 October - Canberra sittings
19 October - Special leave
5 November to 15 November- Canberra sittings
16 November - Special leave
3 December to 13 December - Canberra sittings
14 December - Special leave

Federal Court (Full Court) Sittings 2018

The Full Court and Appellate sittings dates for 2018 are as follows:
12 February - 9 March 2018
7 May - 1 June 2018
6 - 31 August 2018
5 - 30 November 2018

Any urgent matter may be transferred to a place of sitting other than that at which the 
matter was heard at first instance. If the circumstances require it, a Full Court may also sit 
to hear matters on dates other than those listed.

Federal Court sittings 2018

In 2018, court sittings in the original jurisdiction commence Monday, 5 February and end 
Friday, 21 December 2018.

Fair Work Commission hours for 2017–18 festive period
Date Offices open Hours
Monday, 25 December 2017 
(Christmas Day)

All offices closed  

Tuesday, 26 December 2017 
(Boxing Day)

All offices closed  

Wednesday, 27 December 2017 All offices closed  
Thursday, 28 December 2017 Adelaide, Brisbane, Melbourne, Perth 

and Sydney open
Canberra, Darwin and Hobart closed

9am to 5pm
(Select offices 
only)

Friday, 29 December 2017 Adelaide, Brisbane, Melbourne, Perth 
and Sydney open
Canberra, Darwin and Hobart closed

9am to 5pm
(Select offices 
only)

Monday, 1 January 2018  
(New Year’s Day)

All offices closed  

Ordinary operating hours of 9am to 5pm will resume on Tuesday, 2 January 2018.
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Emergency FWC hearings outside of business hours over the 
festive period
If an emergency hearing is required outside of business hours (for example, an application 
to stop unprotected industrial action), telephone 0437 703 802 and leave a voice message.

Lodging a FWC application over the festive period
If you need to lodge an application, email the completed form to your closest capital city.
Adelaide: adelaide@fwc.gov.au
Brisbane: brisbane@fwc.gov.au
Canberra: canberra@fwc.gov.au
Darwin: darwin@fwc.gov.au

* Important reminder about time limits

Applications for the Fair Work Commission to consider unfair dismissal and general 
protections (involving dismissal) have strict time limits and public holidays need to be 
considered when lodging an application within time. For more information, go to:
• Unfair dismissal applications
• General protections (involving dismissal)

Appointments to the Federal Court and Federal Circuit Court

Appointment of Simon Steward QC as a judge of the Federal 
Court of Australia.
On 30 November 2017, the Attorney-General, Senator the Hon George Brandis QC announced 
Simon Steward QC’s appointment as a judge of the Federal Court of Australia. Mr Steward QC 
will commence in the Melbourne Registry on 1 February 2018.

Mr Steward QC graduated from the University of Melbourne with a Bachelor of Laws (First 
Class Honours) in 1990, and a Master of Laws in 2000. He was admitted as a legal practitioner 
of the Supreme Court of Victoria in 1992 and signed the High Court Roll the same year.

Mr Steward QC commenced his career in the law firm Mallesons Stephen Jaques where he 
worked as a Solicitor and later Senior Associate in the Revenue Group from 1992 to 1999. He 
was called to the Victorian Bar in 1999, and took silk in 2009.

Mr Steward QC’s principal areas of practice include taxation and revenue law, administrative 
law, constitutional law, commercial law, corporations and securities law, and banking and 
finance law.

Federal Circuit Court of Australia Appointments
Mr William Alstergren QC as Chief Justice for the Federal Circuit Court 

On 10 October 2017, the Attorney-General announced that with the appointment of Chief 
Judge Pascoe as Chief Justice of the Family Court, Mr William Alstergren QC would become 
the next Chief Judge of the Federal Circuit Court, with his appointment commencing on 13 
October 2017.

Mr Alstergren has also been issued a joint commission as a Justice of the Family Court of 
Australia.

His Honour has practised as a barrister in Melbourne since 1991, and took silk in 2012. His 
principal areas of practice have included commercial law, tax law, industrial law and family 
law.

As well as being the current President of the Australian Bar Association, he is a former 
Chairman of the Victorian Bar.

Judge Costigan and Judge Mercuri

On 8 September 2017, the Attorney-General announced the appointment of two new judges 
to the Federal Circuit Court of Australia: Ms Jane Costigan to the Newcastle Registry and Ms 
Patrizia Mercuri to the Melbourne Registry.

Judge Costigan commenced in the Newcastle Registry on 8 October 2017. Her Honour 
graduated with a Bachelor of Laws from the University of Sydney and was admitted to practice 
as a legal practitioner of the Supreme Court of New South Wales in 1986. She was formerly 
Solicitor in Charge of the Gosford Office of Legal Aid NSW.

Judge Mercuri commenced in the Melbourne Registry on 25 September 2017. Her Honour 
graduated with a Bachelor of Laws and Master of Laws from Monash University, and was 
admitted to practice as a legal practitioner of the Supreme Court of Victoria in 1991. She was 
formerly a Partner at Landers & Rogers.

 

Hobart: hobart@fwc.gov.au
Melbourne: melbourne@fwc.gov.au
Perth: perth@fwc.gov.au
Sydney: sydney@fwc.gov.au
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ADMINISTRATIVE APPEALS TRIBUNAL  
(AAT) NEWS

Appointment of Justice David Thomas as President of the 
Administrative Appeals Tribunal and Judge for the Federal 
Court of Australia 

On 28 June 2017, the Attorney-General, Senator the Hon George Brandis QC announced 
the appointment of the Hon Justice David Thomas as President of the Administrative 
Appeals Tribunal (AAT). Justice Thomas was also appointed as a judge of the Federal 
Court. His appointment is for seven years. 

Justice Thomas has been a member of the Supreme Court of Queensland and President 
of the Queensland Civil and Administrative Tribunal (QCAT) since 2013. Justice Thomas is 
also President of the Royal National Agricultural and Industrial Association of Queensland 
and Deputy Chair of the Queensland Ballet.

AAT Appointments

On 28 June 2017, the Attorney-General also announced a number of appointments and 
re-appointments to the AAT. All of the appointments are for seven years. A majority of 
the appointees are existing members of the Tribunal. (Unless otherwise indicated all 
appointments commenced on 1 July 2017).

Deputy Presidents:
Mr Stephen Boyle
 Mr Francis O’Loughlin
 Mr Brian Rayment QC
Senior members:
Ms Ann Brandon-Baker
 Mr Michael Cooke 
 Mr Richard Ellis
 Mr Louie Hawas 
 Mrs Lisa Hespe
 Mr Michael Ison
 Ms Gina Lazanas
 Ms Louise Nicholls 
 Mr Justin Owen
 Mr Rodrigo Pintos-Lopez 
 Ms Rachel Westaway
 Mr Perry Wood
 Ms Antoinette Younes
Members:
Ms Wendy Banfield 
 Mr Ian Berry
 Mr Thomas Mark Bishop
 Ms Catherine Carney-Orsborn
 Dr Jennifer Cavanagh
 Mrs Helena Claringbold 
 Dr Michael Couch 
 Mr Stephen Conwell
 Dr Bridget L. Cullen
 Ms Gabrielle Cullen 
 Ms Susan De Bono
 Ms Kruna Dordevic
 Mr Peter Emmerton
 Ms Maria Rosa Gagliardi 
 Mr Nathan Goetz
 Ms Dominique Grigg
 Mr George Hallwood 

 Mr Christopher Hardy
 Mrs Hollie Hughes
 Ms Mireya Hyland
 Dr William Isles
 Mr Marten Kennedy  
(commences 28 September 2017)
 Ms Nora Lamont
 Ms Christine Long 
 Mr Joseph Lindsay
 Ms Katie Malyon
 Ms Melissa McAdam
 Mr David McCulloch
 Mr Nicholas McGowan
 Ms Kathryn Millar
 Ms Lilly Mojsin
 Ms Helen Moreland
 Mrs Carmel Morfuni
 Ms Marianna Moustafine
 Ms Jade Murphy
 Mr Steven Norman
 Mr Jason Pennell
 Ms Regina Perton OAM  
(commences 5 September 2017)
 Mr Rodger Shanahan
 Ms Frances Simmons
 Ms Perrohean Sperling PSM
 Mr Brian Stooke AM
 Ms Linda Symons
 Mr David Tucker
 Mrs Mary Urquhart
 Mr Alexander Ward
 Mr Richard West
 Ms Amy Wood
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On 30 November 2017, the Attorney General announced the following appointments and 
re-appointments to the AAT, each for a period of seven years.

On 29 September 2017, the Attorney-General announced the following additional 
appointments and re-appointments to the AAT. Again, all of the appointments are for 
seven years. A majority of the appointees are existing members of the Tribunal. (Unless 
otherwise indicated all appointments commenced on 1 October 2017).

Part-time Deputy President:  
Mr John Sosso  
(commenced on 1 November 
2017)
Part-time senior member: Dr 
John Damien Cremean
Full-time members:
Ms Simone Burford
Mr Colin Edwardes
Ms Fiona Hewson
Mr Shane Lucas 
Ms Amanda Mendes Da Costa
Part-time members:
Dr Ion Steffn Alexander
Mr Matthew Amundsen
Mr John Black
Mr William Budiselik 
Mr Hedley Chapman
Ms Jenny D’Arcy
Mr Neil Foster

Ms Jocelyn Green
Mr Ian Hanger QC 
Associate Professor Michael Horsburgh AM
Mr Peter Jensen
Dr Michael Jones  
(commences on 2 October 2017)
Ms Elisa Kidston
Dr Robert King 
Ms Helen Kroger
Ms Donna Lambden
Dr Stephen Lewinsky 
Mr Andrew Maryniak QC
Mr David McKelvey 
Mr Kyriakos (Jack) Nalpantidis
Lieutenant Colonel Robert Ormston (Ret’;d)
Ms Frances Staden
Dr Rosemary Stafford
Ms Jennifer Strathearn
Dr Allison Windsor  
(commences on 16 November 2017)

Part-time Deputy President: Richard 
Ian Hanger AM QC 
Full-time Senior Members:
Diana Benk (commences on 1 January 
2018) 
Robert Cameron
Paul Clauson
Dr Michelle Evans
Brenton Illingworth
James Lambie
Donald Morris
Christopher Puplick AM (commences 
18 December 2017)
Part-time Senior Members:
John Black
Hedley Grant Chapman
Ann Frances Cunningham
Naida Isenberg
Teresa Maria Nicoletti
Peter William Taylor SC

Full-time Members:
Catherine Burnett-Wake
Scott Clarey
Timothy Connellan
Michael Edgoose
Sheridan Lee
Giovanni John Longo (commences on 1 
January 2018) 
Karen McNamara
Paul Maishman
Mary Sheargold
Stephen Witts
Part-time Members:
Joanne Bakas (commences on 1 January 2018) 
Suzanne Boyce FAICS
Danielle Galvin
Meredith Jackson
Mark O’Loughlin
Neil Pope AM
Dr Robert John Walters RFD
Simon Webb (commenced on 5 December 
2017)
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Appointment of President of the Australian Law Reform 
Commission (and Justice of Federal Court of Australia)

On 30 November 2017, the Attorney General announced the appointment of Professor 
Sarah Derrington as the new President of the Australian Law Reform Commission 
(ALRC), for a five-year term. She replaces Professor Rosalind Croucher, who was recently 
appointed as the President of the Australian Human Rights Commission, and takes over 
from Mr Robert Cornall AO who had been appointed as Acting President of the Australian 
Law Reform Commission, while the recruitment process was underway.

Professor Derrington has also been appointed a judge of the Federal Court of Australia, 
from which she will be seconded during her tenure as President of the ALRC. She will start 
her new roles at the ALRC and Federal Court of Australia in January 2018.

Professor Derrington has had a distinguished career both as a practicing lawyer and a 
legal scholar. She is currently the Academic Dean and Head of School at the TC Beirne 
School of Law at the University of Queensland. Her fields of specialisation are admiralty, 
maritime law and insurance law, in which she has published extensively and is widely 
acknowledged as one of the leading scholars in the field. She has also been an active 
member of the Comité Maritime International, and at the date of the Attorney-General’s 
announcement, was a member of the Board of the Australian Maritime Safety Authority, 
the Australian Maritime College, and a member of the Council of the Australian National 
Maritime Museum.

Part-time commissioners appointed for review of the Family 
Law Act

On 23 November 2017, the Attorney-General appointed the Honourable John Faulks 
and Mr Geoffey Sinclair as part-time commissioners to assist the Commissioner 
of the Australian Law Reform Commission, Professor Helen Rhoades, to conduct a 
comprehensive review of the family law system. This review is now underway and is due to 
report to Government in March 2019.

The Hon. John Faulks was a Judge of the Family Court of Australia from 1994-2004 and 
Deputy Chief Justice of the Court from 2004 until his retirement in 2016. Prior to these 
judicial appointments, Mr Faulks worked in private practice for 26 years and held several 
senior roles including President of the Law Council of Australia, Chair of the Family Law 
Council and President of the ACT Law Society.

Mr Sinclair is an experienced family law practitioner and is currently the Chair of the 
Board of the World Congress of Family Law and Children’s Rights. Mr Sinclair is also the 
immediate past Chair of the Family Law Section of the Law Council of Australia, former 
Director of the Australian Institute of Family Law Arbitrators and Mediators and, since 
2014, has been listed in the Doyle’s Guide as a preeminent Australian family law and 
divorce lawyer.  

Appointments of Part-time Copyright Tribunal Members 
On 1 December 2017, Communications Minister Mitch Fifield announced the following 
appointments of part-time members of the Copyright Tribunal of Australia:
•  Dr Rhonda Smith (re-appointed). Dr Smith has served on the Tribunal since 2001 and 

has extensive economics and competition law expertise. She has been reappointed for 
a further five years commencing on 12 December 2017.

•  Sarah Leslie. Ms Leslie is an economist with a long career in government economic 
analysis and policy and brings economic analytical skills to the Copyright Tribunal’s 
work. Her appointment commences on 1 March 2018; and

•  Charles Alexander. Mr Alexander has over 40 years’ experience as a legal practitioner, 
foremost in copyright law, and has appeared for parties before the Copyright 
Tribunal and Federal Court in a number of major copyright matters. His appointment 
commenced on 30 November 2017.
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RULES AND PRACTICE DIRECTIONS

High Court

High Court Amendment (Fees Rules) 2017 

Schedule 2 of the High Court Rules specifies the amount which solicitors who are entitled 
to practice in the High Court, may charge and be allowed on a taxation of costs by the 
Taxing Officer in respect of proceedings in the Court.

On 6 November 2017, amendment Rules were signed by the Justices that agrees to a 
recommended 1.9% increase to the solicitor’s costs for the High Court, Federal Court, 
Family Court and Federal Circuit Court of Australia, as set out in Schedule 2. The increase 
comes into operation on 1 January 2018, for work performed by solicitors after 31 
December 2017.

New Rules - High Court Amendment  
(Appeals and Other Matters)

The High Court Amendment (Appeals and Other Matters) Rules 2017 (Cth) were signed by 
the Justices on 9 October 2017 and amend the High Court Rules 2004 No. 304 (Cth).

The amending Rules commence on 1 January 2018 and:
•  insert new rule 42.08A (Application for leave to intervene or to be heard as amicus 

curiae);
• substitute new rule 42.13 (Preparation and filing of core appeal books);
• substitute new rule 44.06 (Form of written submissions);
• substitute new Form 23 (Application for leave or special leave to appeal);
• substitute new Form 27A (Appellant’s submissions); and
• make other and related amendments.

Core Appeal Book

The Core Appeal Book will replace the current full version of the appeal book and will 
be filed shortly after the Notice of Appeal is filed. The Core Appeal Book will comprise 
the lower court material presently reproduced in the application books for special leave 
applications plus the order granting special leave and the Notice of Appeal. The index of 
the record below will be included as a separate item in the Core Appeal Book.

The content of the Core Appeal Book for most appeals will be prescribed by the Rules. In 
some instances (for example, those involving questions as to the application of the proviso 
in a criminal appeal) the Registrar will settle with the parties an expanded index to the 
Core Appeal Book. Additional lower court material required for the hearing of the appeal 
will be provided to the Court after the arguments to be presented at the hearing have been 
formulated by counsel

Further Material

The appellant and the respondent will each file with their Written Submissions (in hard 
copy and electronic form) an indexed book of Further Material comprising any additional 
lower court material (including oral and documentary evidence) to which the party 
intends to refer at the hearing. Written Submissions will be annotated to refer to the 
documents reproduced in the Core Appeal Book and to the Further Material filed by the 
parties. Annotated Written Submissions presently required by Rule 44.06 will no longer be 
required.

Interveners

Applicants for leave to intervene or to appear as amicus curiae will no longer be required 
to file a summons and supporting affidavit in addition to the Form 27C Intervener’s 
Submissions.

New Practice Direction - Joint Book of Authorities

On 9 October 2017 the HCA issued Practice Direction No. 1 of 2017 - Joint Book of 
Authorities. It takes effect in relation to matters set down for hearing after 1 January 2018. 
See: http://www.hcourt.gov.au/assets/registry/practice-directions/P-D_1-2017.pdf 

The Practice Direction also revokes the following two previous Practice Directions from 1 
January 2018:

Practice Direction No.1 of 2013 Authorities 
Practice Direction No.1 of 2015 Authorities
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Federal Court

On 6 December 2017, amendments to the Federal Court (Corporations) Rules (2000) 
1999 No. 359 (Cth) commenced. Amongst other matters the Federal Court (Corporations) 
Amendment (Insolvency Law Reform) Rules 2017 (Cth):

•  insert new rule 4.2 (Order or inquiry in relation to registered liquidator or external 
administration of a company);

• substitute new rule 5.6 (Notice of application for winding up);

•  substitute new rule 7.11 (Appointment of reviewing liquidator (Insolvency Practice 
Schedule (Corporations) s 90-23(8));

•  substitute new rule. 9.2 (Determination of remuneration of external administrator 
(Insolvency Practice Schedule (Corporations) s 60-10(1)(c) and (2)(b))-Form 16).

Federal Circuit Court
The Federal Circuit Court has made the following updated forms available (all undated): 

•  Notice to Admit Facts - For further information see: www.federalcircuitcourt.gov.au/
wps/wcm/connect/fccweb/forms-and-fees/court-forms/form-topics/all+jurisdictions/
notice

•  Notice of Intention to Withdraw as Lawyer - For further information see: www.
federalcircuitcourt.gov.au/wps/wcm/connect/fccweb/forms-and-fees/court-forms/
form-topics/All+Jurisdictions/lawyerintent

•  Notice of Withdrawal as Lawyer - For further information see: www.federalcircuitcourt.
gov.au/wps/wcm/connect/fccweb/forms-and-fees/court-forms/form-topics/
all+jurisdictions/notice-withdrawal-lawyer

A reminder to practitioners about the changes to the way in which FCCA court orders 
are accessed. The Court started its move to digital court orders in July 2017 and from 
1 January 2018 the FCCA will no longer post hard copies of sealed orders, including 
divorce orders by mail. The Court has advised that “[c]ourt orders (except appeals and 
consent orders) are signed and sealed electronically and available to download from the 
Commonwealth Courts Portal”. See: How do I access Orders? www.federalcircuitcourt.
gov.au//wps/wcm/connect/fccweb/how-do-i/apps-orders/accessing-orders/fcc-access-
orders 

Fair Work Commission

In August 2017, The Fair Work Commission published updated versions of all benchbooks. 
These updated versions reflect recent legislative changes, including changes to the high-
income threshold, and the amount payable for pecuniary penalties.

The bench books provide plain language guides to the Fair Work legislation. They set 
key principles of case law on topics including unfair dismissal, anti-bullying, general 
protections, agreement making, and industrial action.

The benchbooks are designed to help parties prepare material for matters before the 
Commission, and contain information on how the legislation and case law are applied in 
Commission decision

1.  Enterprise Agreements www.fwc.gov.au/documents/documents/benchbookresources/
enterprise-agreements/enterprise-agreements-benchbook.pdf

2.  Anti-bullying www.fwc.gov.au/documents/documents/benchbookresources/anti-
bullying/anti-bullying-benchbook.pdf

3.  Industrial Action www.fwc.gov.au/documents/documents/benchbookresources/
industrial-action/industrial-action-benchbook.pdf

4.  Unfair Dismissals www.fwc.gov.au/documents/documents/benchbookresources/
unfairdismissals/unfair-dismissals-benchbook.pdf 

On 13 November 2017 the following amended approved forms commenced:

•  Form F17 - Employer’s statutory declaration in support of an application for approval 
of an enterprise agreement (other than a greenfields agreement): see www.fwc.gov.au/
content/rules-form/employers-statutory-declaration-support-enterprise-agreement
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•  Form F20 - Employer’s statutory declaration in support of application for approval of 
a greenfields agreement made under subsection 182(3) of the Act: see www.fwc.gov.au/
content/rules-form/employers-statutory-declaration-support-application-approval-
greenfields 

•  Form F21B - Employer’s statutory declaration in support of application for approval of 
a greenfields agreement made under subsection 182(4) of the Act: see www.fwc.gov.au/
content/rules-form/employers-statutory-declaration-support-application-approval-
greenfields-0 

•  Form F23A - Employer’s statutory declaration in support of variation of an enterprise 
agreement: see www.fwc.gov.au/content/rules-form/employers-statutory-declaration-
support-variation-enterprise-agreement 

•  Form F42 - Application for an entry permit : see www.fwc.gov.au/content/rules-form/
application-entry-permit 

Administrative Appeals Tribunal

Updated Practice Direction - Giving Documents or Things to the AAT 

On 21 November 2017, the AAT reissued Practice Direction - Giving Documents or Things 
to the AAT (effective from 27 November 2017), which specifies ways in which a document 
or thing may be lodged with, or given to, the AAT. See: www.aat.gov.au/AAT/media/AAT/
Files/Directions%20and%20guides/Practice-Direction-Giving-Documents-or-Things-to-
the-AAT.pdf
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S CLIENT LEGAL PRIVILEGE, PRIVILEGE AGAINST EXPOSURE TO 
PENALTY AND QUALIFIED PRIVILEGE CASE NOTES
The following case note has been provided by Ian Bloemendal, Partner, Clayton Utz

Perazzoli v BankSA, a division of Westpac Banking Corporation 
Limited [2017] FCAFC 204 (8 December 2017)

legal professional privilege – litigation privilege – discretion to examine documents in a 
privilege dispute – advice privilege – no written retainer of lawyer – whether relationship 
of trust and confidence existed sufficient to imply a lawyer/client relationship – whether a 
colourable case of abuse of process 

The underlying proceeding is a class action which alleges that a private lending business 
operated by Mr Samra and entities associated with him was a Ponzi scheme and that the 
scheme was implemented with the knowing assistance of BankSA. 

The privilege dispute arose out of an interlocutory application by BankSA to summarily 
dismiss or permanently stay the class action. BankSA had issued subpoenas to lawyers 
(Griffins) who had acted for the appellants and class members, the litigation funder of 
the class action (LCM), and Mr Samra’s trustee in bankruptcy (Trustee). Those parties had 
claimed LPP over numerous documents in nine boxes of documents which were produced 
in response to the subpoenas. 

In late 2009 Griffins had had some communications with investors and had begun 
discussions with LCM and another funder IMF to explore the funding of potential legal 
proceedings, and ultimately this representative proceeding.

The central question in the appeal was whether the primary judge had erred in concluding 
that documents created by Griffins in the preparatory stages of the class action and 
maintained on the firm’s file, before any of the investors had entered into a formal retainer 
agreement with the firm or signed a litigation funding agreement, did not attract legal 
professional privilege under either the “legal advice” or “litigation” heads of privilege. A 
cross appeal was filed against the primary judge’s rejection of BankSA’s contention that 
certain documents did not attract privilege, because there was a “colourable case” that 
they came into existence in furtherance of an abuse of process (for two separate but 
interrelated reasons). 

In issue was also the question as to whether there was a real prospect of litigation at any 
time prior to 1 July 2013, or whether it was no more than a vague prospect depending 
on funding availability for proper investigation and the procuring of advice about the 
prospects of success of such a claim. The primary judge had found that there was no 
real prospect of litigation from 1 October 2009 until 30 June 2013, and therefore that 
documents which came into existence and record, or are, communications before 30 June 
2013 did not attract litigation privilege.

Relevant law

The party claiming legal professional privilege bears the onus of satisfying the Court that 
a communication is subject to privilege. It is not established simply by using a verbal 
formula, by mere assertion that privilege attaches to a particular communication, or that 
communications are undertaken for the dominant purpose of use in actual or reasonably 
anticipated legal proceedings. Some authorities refer to a requirement for “focused and 
specific” evidence as to the purpose of the communication (discussed at [71]). 

A ‘dominant purpose’ is one that predominates over other purposes; it is the prevailing or 
paramount purpose. The test is objective and requires consideration of all the facts and 
circumstances (discussed at [72]).

Litigation privilege

For a communication to be protected by litigation privilege it must be made for the 
dominant purpose of actual, “reasonably apprehended” or “reasonably anticipated” 
litigation. In order for litigation to be “reasonably apprehended” or “reasonably 
anticipated”, there must be a “real prospect” of that litigation, as distinct from a mere 
possibility, but it does not have to be more likely than not: see Mitsubishi Electric Australia 
Pty Ltd v Victorian WorkCover Authority (2002) 4 VR 332; [2002] VSCA 59 at [19]; Ensham 
Resources Pty Ltd v AIOI Insurance Company Ltd (2012) 209 FCR 1; [2012] FCAFC 191 at 
[53]-[57]; Australian Competition and Consumer Commission v Yazaki Corporation [2014] 
FCA 1316 at [30]-[33] per Besanko J. Whether litigation is “reasonably anticipated” is 
“fact-sensitive”: (Yazaki at [38]).

Whether litigation is reasonably anticipated is to be determined by the Court objectively 
viewing all the circumstances existing at the time (at [107]).
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Advice privilege

If a lawyer provides a person with unsolicited legal advice, the advice cannot be privileged. 
It cannot be privileged because the communication is not made during the course of 
a professional relationship; nor can it be characterised as confidential (at [175], per 
Finkelstein J in Brookfield Multiplex Limited v International Litigation Funding Partners Pte 
Ltd (No 2) [2009] FCA 449 (06 May 2009) 180 FCR 1; 256 ALR 416 at [20.] - [21]).

For a communication between a lawyer and his or her client to qualify for advice 
privilege: “…the usual criteria are that the communication must be: (a) confidential; (b) 
of a professional nature; and (c) made with the intention of obtaining or giving legal 
advice. The third proposition should be amplified. The advice given or sought need not be 
confined to matters of legal principle. It may include advice as to what should or should 
not be done in a “relevant legal context.””: Brookfield Multiplex at [3].

Whether a lawyer/client relationship exists is to be determined by reference to the 
intentions of the parties objectively ascertained and, in the absence of a formal or 
express retainer, the existence of such a relationship can be implied or inferred: Apple v 
Wily [2002] NSWSC 855 (19 September 2002) (Barrett J). A “‘Client’ … must therefore be 
regarded as referring to a person who, in respect of some legal matter within the scope 
of professional services normally provided by lawyers, has, with the consent of a lawyer, 
come to stand in a relationship of trust and confidence to the lawyer entailing duties of 
the lawyer to promote the person’s interests, to protect the person’s rights and to respect 
the person’s confidences. The privilege exists so that a person may consult his legal adviser 
in the knowledge that confidentiality will prevail” (Apple at [11]).

Improper purpose

Client legal privilege will not attach to communications made in furtherance of an 
improper purpose, including an abuse of process. BankSA had the onus of establishing on 
the balance of probabilities that a particular communication was made in furtherance of 
an abuse of process: AWB v Cole No 5 at [218]. It is enough if there is sufficient evidence 
to show a “prima facie case”, a “colourable case”, something to “give colour to the charge”, 
or “reasonable grounds for believing” that the communication was for an improper 
purpose.

Judgment

BankSA objected to the Full Court (the Court) inspecting certain documents from an 
Example Documents file (which the primary judge appears not to have inspected) and 
four documents from a Counsel Documents schedule (which the primary judge had not 
inspected). The primary judge did not explain his decision not to inspect the documents.

The Court considered it was appropriate for it to examine the documents because they 
were relevant to the determination of the issues in the appeal; there was power to do so; 
BankSA had not objected to the Example Documents being handed to the primary judge; 
had the documents been inspected different findings are likely to have been made and 
the Court considered that the primary judge had erred in declining to examine the for 
documents from the Counsel Documents folder. The Court noted that the primary judge’s 
approach was contrary to that recommended in Esso (at [52]), where the plurality said 
that a court should not be hesitant in examining documents in respect of which disputed 
claims of privilege are made.

Litigation privilege

The Court noted that Mr Griffins had put 2 different positions in his affidavits concerning 
him acting for investors. It reconciled the differences in stating that “The difference 
probably arose because Mr Griffin was sensitive to BankSA’s broad suggestion of 
impropriety in his having acted for both the Trustee and for the investors. In our view, Mr 
Griffin tried to dance on the head of a pin as to whether he acted for the investors and as 
a result his evidence was unnecessarily opaque”. It held that from 1 October 2009 until 30 
June 2013 (and continuing), although none of the investors who consulted with Griffins 
signed a retainer agreement with the firm, Griffins stood in a relationship of trust and 
confidence with them such that it is appropriate to infer a lawyer and ‘client’ relationship. 
Indeed, the uncertainty in Mr Griffin’s evidence was another good reason to examine the 
disputed documents, because his evidence as to Griffins’ relationship with the investors 
was significant to whether privilege attaches to the relevant communications (see para 
[100]).
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Upon reviewing the documents, the Court observed (at [89], [94], [97] - [98]) that there 
were numerous items which were inconsistent with the primary judge’s findings as they 
recorded: 

•  communications between investors and Griffins in the period from 1 October 2009 
to 30 June 2013, with descriptions such as “Griffins’ file notes” or “memos” described 
as “Seeking or receiving instructions from client”, “Seeking advice regarding a claim”, 
“Providing advice regarding a claim” and “Providing a report on the claim”, and 
sometimes also recording that the investor provided documents to Griffins; 

•  Griffins briefing counsel to advise on 4 November 2009 and having a conference with 
counsel on 13 November 2009. Although this may be incomplete, Griffins at least also 
briefed and/or conferred with counsel in November 2011, May, September/October and 
December 2012, January, February and March 2013; 

•  Griffins assembling lists of investors who were interested in pursuing litigation, together 
with information about the losses they had suffered (following the meeting between 
investors and Griffins on 1 October 2009, and following the numerous attendances by 
investors on Griffins described as “Seeking or obtaining instructions from Client” or 
“Seeking advice” in the months thereafter).

Accordingly, the Court said that had the primary judge examined the documents, the only 
available conclusion would have been that there was a real prospect of litigation from 
October 2009 and that litigation privilege attached to the relevant documents.

The primary judge’s conclusion that there was no real prospect of litigation before 30 
June 2013 was based in his Honour’s findings (at [87] and [89] of his judgment) that until 
that time:

•  there was no evidence to demonstrate a coherent and cogent assembly of relevant 
documentary material, the taking of statements from potential witnesses, the 
preparation of briefs to counsel to advise as to prospects of success or any material 
plan for the collation of assessment of information; and

•  communications between investors and Griffins were not “sufficiently focused” and that 
litigation was no more than “a vague prospect” which depended on the availability of 
litigation funding for a “proper investigation” to permit counsel’s advice to be obtained 
about the prospects of success of such a claim.

The Court considered that primary judge failed to give proper consideration to the 
objective surrounding circumstances including the unchallenged evidence of Mr Griffin 
and Mr Ferluga and to the document descriptions in the Privilege Schedule. His Honour 
also gave too much weight to the delay in securing litigation funding and insufficient 
weight to the fact that investors were paying some of the disbursements incurred in the 
investigation of the case. Additionally, His Honour erred by failing to examine the disputed 
documents. 

The Court accepted that when investors consulted Griffins in October 2009 they had 
lost tens of millions of dollars in what they said was a fraudulent Ponzi scheme which 
had collapsed and that an event of this type is one that can self-evidently give rise to a 
prospect of litigation of some kind or kinds, such that litigation privilege may be attached 
to relevant communications: see Cataldi v Commissioner for Government Transport [1970] 
1 NSWR 65 at [67]-[68]; Nickmar v Preservatrice Skandia Insurance (1985) 3 NSWLR 44 at 
55-6; Mitsubishi at [22]. Such surrounding circumstances had not been adequately taken 
into account.

Against BankSA’s argument that in late 2009 it would have been far from self-evident to 
the investors in the Adelaide Lending Centre that a claim existed against BankSA, and 
that any appreciation of such a claim could not have developed until investigations were 
conducted, the Court said that:

•  the argument misunderstood the authorities which provide that the existence of a real 
prospect of litigation does not depend upon a subjective appreciation as to whether 
there is an arguable cause of action;

•  the authorities involve claims of litigation privilege that are upheld because there was 
a real prospect of litigation “of some kind or kinds” by reason only of the happening of 
an event of a kind that, in common experience, very often leads to litigation; and

•  the collapse of an investment scheme involving allegations of fraud and causing multi-
million-dollar losses to investors very often leads to litigation of some kind or kinds.
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investors consulting Griffins in October 2009 and the commencement of the proceeding in 
2014 indicated that there was no real prospect of litigation in 2009. The relevant question 
is whether, at the point at which the relevant communications were made or the relevant 
documents came into existence, litigation was reasonably in anticipation. BankSA’s 
reliance on the delay in commencing the case involved a counsel of perfection that did 
not adequately address the fact that large class actions can involve significant legal work 
in the incipient stages and case preparation is often slow. The lengthy time that may 
be taken does not necessarily mean that litigation was not reasonably anticipated from 
an early date. While there had been some delay by the lawyers, the cause of that delay 
did not lie at the feet of the investors and the Court “ would not lightly conclude that a 
lawyer’s delay means that clients lose the benefit of the litigation privilege that would 
otherwise attach to their confidential communications”.

Litigation may also be reasonably anticipated without nailing down the funding 
arrangements for the proposed case. To meet the test for litigation privilege there must be 
a real prospect of litigation as distinct from a mere possibility, but it does not have to be 
more likely than not that litigation will ensue. In the Court’s view:

generally speaking, an attempt to engage a funder or to change funders would tend to 
show that litigation was reasonably anticipated (at [133] - [135]); and

litigation was reasonably anticipated from the outset, and although Griffins may have 
taken too long to commence the case, there is nothing in the documents to show that the 
prospects of litigation then fell away such that litigation became a mere possibility (at 
[138]).

Advice privilege

The primary judge correctly stated the legal tests for advice privilege but misapplied 
them. Although the primary judge acknowledged that no formal retainer was required, 
his Honour wrongly proceeded to assess whether the requisite relationship of trust and 
confidence existed by reference to the indicia of a formal retainer agreement. Instead of 
relying upon the absence of the type documents that would be in existence if a formal 
retainer agreement had been entered into, the primary judge should have addressed 
whether the communications were privileged by reference to the evidence as to the 
objective surrounding circumstances and having regard to the test in Brookfield at [19]-
[21]. The relevant communications were found to be (a) confidential; (b) of a professional 
nature; and (c) made with the intention of obtaining or giving legal advice, such that 
there existed a relationship of trust and confidence and Griffins had duties to respect the 
confidences of the investors who consulted the firm.

Improper purpose

The Court found no error in the primary judge’s conclusion (at [124]) that BankSA 
failed to establish a “colourable case” or “reasonable grounds” for believing that certain 
documents came into existence in furtherance of an abuse of process through abuse of 
the examinations power in s 81 of the Bankruptcy Act. Further, the Court did not accept 
that the evidence was sufficient to make out a prima facie case or a colourable case of 
a breach of the implied undertaking. It agreed with the primary judge that there was not 
a clear case of breach of implied undertaking and that it was not clear that Griffins used 
BankSA’s documents to institute or prosecute the present proceeding in a way which was 
improper.

Implications

This case illustrates that:

•  privilege can exist before a formal retainer agreement is executed if there is evidence 
available from the surrounding circumstances to show a relationship of trust and 
confidence such that it is appropriate to infer a lawyer and ‘client’ relationship; 

•  the existence of a real prospect of litigation does not depend upon a subjective 
appreciation as to whether there is an arguable cause of action. Common experience, 
shows that certain types of events can very often lead to litigation; 

•  courts should not lightly disregard the opportunity to inspect contested documents; 
and

•  establishing an improper purpose on the balance of probabilities requires clear 
evidence to make out a prima facie case. The dots need to be joined in a reasonably 
obvious manner.
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James’ Hall Chambers 

Commonwealth of Australia v Sanofi (formerly Sanofi-Aventis) 
(No 2) [2017] FCA 711 (23 June 2017)

legal professional privilege – documents prepared for dominant purpose of obtaining 
or providing legal advice – privilege waived by reason of disclosure of legal advice in 
discussions between parties

The Commonwealth of Australia sought access to documents produced by Sanofi pursuant 
to a notice to produce. Sanofi asserted legal professional privilege. The Commonwealth 
contended that the evidence relied upon by Sanofi was insufficient to establish that the 
relevant documents constituted or recorded communications between a lawyer and client 
for the dominant purpose of providing legal advice. If the documents were protected by 
privilege, then there had been an implied waiver as a result of disclosures made by Sanofi 
at meetings attended by its representatives and representatives from the Commonwealth. 

Relevant law

The relevant common law principles (described at [3]-[8]) were not disputed. Legal 
professional privilege protected the confidentiality of certain communications made 
for the dominant purpose of obtaining or providing legal advice from a lawyer. The 
question whether the dominant purpose requirement was satisfied was a question of fact. 
An implied waiver arises where the party in whose favour the privilege exists discloses 
information in a manner that was inconsistent with maintaining the protection. Whether 
waiver had been implied was informed by considerations of fairness. The disclosure of the 
gist or substance of legal advice may give rise to an implied waiver. The question whether 
a limited disclosure of the existence and effect of legal advice was inconsistent with 
maintaining privilege depends on the circumstances of the case and matters of fact and 
degree.

Judgment 

Nicholas J ordered that Sanofi was to provide documents which only redacted material in 
respect of which a claim for legal professional privilege had been upheld (at [32]).

Following its own examination of a document and the context in which it was brought 
into existence, the Court was satisfied that part of it was most likely prepared for the 
dominant purpose of providing legal advice (at [19]). A privilege claim was upheld for 
another document in relation to inserted comments which recorded legal advice (at [28]). 
However, the balance of the document was not brought into existence for the dominant 
purpose of obtaining or providing legal advice. 

However, privilege in some parts of the material had been waived as a result of disclosures 
made to the Commonwealth in a meeting and subsequent discussion (at [20]). These 
disclosures were made during discussions about consumer product information and 
consumer medicine information documents for the PBS listing of pharmaceutical products 
in an effort to persuade the Commonwealth that copyright would be unlikely to delay 
generic entry (at [29]). 

Furthermore, it would be unfair to permit Sanofi to maintain certain privilege claims given 
the disclosures made to the Commonwealth, the purpose underlying those disclosures, 
and the reliance now placed by Sanofi upon copyright in their defence to this proceeding 
(at [31]).

Implications

This case illustrates the orthodox application of the considerations which will support 
claims for legal professional privilege, the circumstances in which implied waiver can be 
established and the role of fairness which informs a Court’s overall assessment. 
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Gasparini Pty Limited [2017] FCA 856 (25 July 2017)

legal professional privilege – evidence necessary to sustain claim of implied waiver of 
privilege

The Construction, Forestry, Mining and Energy Union alleged that De Martin & Gasparini 
Pty Limited took adverse action against its employees, contrary to s 342 of the Fair Work 
Act 2009 (Cth). De Martin & Gasparini’s defence included the contention that its actions 
were authorised under that legislation. De Martin & Gasparini was called upon to produce 
certain documents. It produced a sealed envelope to the Court containing documents in 
respect of which a claim for legal professional privilege was made. The Union submitted 
that any privilege had been waived because (i) production of the documents to the Court, 
albeit in an envelope and subject to a claim of legal professional privilege, was conduct 
inconsistent with maintaining the privilege; and (ii) the legal advice had been laid open to 
scrutiny at a meeting. 

Relevant law

A claimant must prove the facts that establish that a claim for privilege is properly 
made (at [9]). Those facts must be provided by admissible evidence. It is also ordinarily 
necessary to adduce evidence concerning the nature or characteristics of the document 
(at [11]). This must be done without annexing the document itself or otherwise disclosing 
its confidential and privileged content. An affidavit which merely asserts the purpose 
for which a document was created, followed by a statement about the category of 
legal professional privilege to which the document is said to belong, will generally be 
insufficient (at [18]).

Judgment

Wigney J upheld the claim for privilege made in respect of documents identified in an 
affidavit sworn by the respondent’s solicitor (at [30]). 

The solicitor’s statements that a document contained legal advice were not legal 
conclusions or inadmissible hearsay or opinion (at [10], [13]). They were statements of fact 
about the contents of the documents or their characteristics. The solicitor had firsthand 
knowledge because he was either the sender or the recipient of these communications. 

Although much of the solicitor’s evidence was formalistic, repetitive and relatively sparse, 
it was nonetheless sufficient, when read in context, to support an inference or conclusion 
that the documents were confidential communications between the client and its lawyer 
made for the dominant purpose of him providing legal advice (at [11], [18]). Although the 
solicitor did not directly depose to or assert the purpose of the relevant communication, 
such a purpose could nonetheless be inferred from his evidence, read as a whole (at [19]).

Privilege had not been impliedly waived (at [29]). De Martin & Gasparini had not 
acted inconsistently with maintaining privilege or put the contents of the privileged 
communications in issue. There was no unfairness to the Union in all the circumstances. 
The respondents’ case did not necessarily lay open to scrutiny any legal advice that may 
have been given or received in relation to a decision at a meeting (at [25]). 

Implications

This case is of interest for its examination of affidavit evidence tendered to support a 
claim for legal professional privilege in circumstances where the Court did not examine 
the documents for itself. A privilege claim will not be established by resort to mere verbal 
formula or ritual. Although not without deficiencies, the affidavit evidence was found to 
be sufficient in this case. The production of documents to court in a sealed envelope did 
not affect a waiver of privilege, although the Court observed that privilege could have first 
been claimed before production. 
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2017)

privilege against exposure to penalty – waiver by admissions and positive allegations 
in defence – waiver by lawyer acting with the ostensible authority of privilege holder – 
waiver by contract 

The Fair Work Ombudsman alleged that the respondents contravened s 45 of the Fair 
Work Act 2009 (Cth) which provides that a person must not contravene a modern award. 
The Ombudsman alleged that the respondents were accessories to the under-payment of 
workers who picked mushrooms at Marland Mushrooms’ farm. It sought declarations and 
civil penalties. The respondents asserted privilege against exposure to a penalty as the 
basis for resisting the compulsion to produce evidence. The Ombudsman contended that 
privilege had been waived by the filing of a defence containing admissions and making 
positive allegations, and by their legal representative consenting to orders for the filing 
and service of affidavits prior to trial.

Relevant law

Rangiah J first reviewed the general principles about penalty privilege (at [11]-[15]). A 
party should not be ordered to disclose information that would assist in establishing their 
liability to a penalty. Those who allege criminality or other illegal conduct should prove it. 
However, modern pleading rules require parties to expose their case for trial. Procedural 
rules yield to rights conferred by the law of privilege unless there is clear statutory 
authority to the contrary. Like other privileges, penalty privilege can be waived expressly or 
impliedly (at [18]).

Judgment

The Court did not doubt that requiring affidavits to be filed, a defence that positively 
pleads a case, or submissions dealing with the facts of the case prior to trial would expose 
a respondent to a penalty (at [17]). If Marland Mushrooms was required to take those 
steps, Mr Marland would be effectively deprived of his privilege against exposure to a 
penalty. 

Mr Marland had waived penalty privilege in respect of the admissions and positive 
assertions of fact made in the defence (at [22]). However, there was no intention to waive 
privilege in respect of any other facts or matters. Mr Marland and Marland Mushrooms 
could be compelled to provide affidavits dealing with the matters in respect of which 
privilege had been waived (at [23]). 

Although Mr Marland’s solicitor acted with his ostensible authority when consenting to 
orders that he provide evidence prior to trial, it did not necessarily follow that Mr Marland 
thereby waived privilege (at [28]). 

There was no relevant unfairness to the Ombudsman arising from Mr Marland’s agreement 
to provide the affidavits and his failure to do so (at [37]). Penalty privilege was not waived 
by any mechanism of Mr Marland entering into a contract binding him to provide his 
affidavits prior to trial (at [33]). The Ombudsman provided no consideration for Mr 
Marland’s consent and the agreement to do so was not binding on Mr Marland. 

As there had been no waiver, Mr Marland could not be compelled to provide affidavits or 
submissions dealing with factual issues prior to the close of the applicant’s case (at [38]). 

Implications

This case explained the principles and rationale of penalty privilege and considered three 
circumstances in which it could conceivably be waived in a litigation context. 
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1153 (30 August 2017)

privilege against exposure to penalties – self-incrimination – whether evidence tended 
to prove person engaged in culpable conduct - interests of justice - Civil Procedure Act 
2005 (NSW) s 87

Jane Doe sought orders for discovery and interrogatories against Fairfax Media 
Publications Pty Ltd and Michael Bachelard. She was a complainant in sexual assault 
proceedings which were subject to non-publication orders that prohibited publication 
of her evidence given at trial. Mr Bachelard was permitted to inspect the court file on 
the condition that he complied with the non-publication orders. Notwithstanding that 
photocopying access had not been granted, he copied a hand-written note made by 
Jane Doe. She commenced proceedings claiming damages for breach of statutory duty 
and compensation for breach of confidence, asserting that Fairfax Media Publications 
Pty Limited had published articles which were likely to lead to her identification. 
The defendants argued that, so as to protect Mr Bachelard’s privilege against self-
incrimination, they ought not be required to give discovery.

Relevant law

Section 87 of the Civil Procedure Act 2005 (NSW) (the Act) provides for protection 
against self-incrimination in relation to interlocutory matters. Like ss 128 and 128A of 
the Evidence Act 1995 (NSW), s 87 of the Act constitutes a statutory abrogation of the 
privilege against self-incrimination to which a Court is obliged to give effect (at [30]). The 
availability of the privilege to protect persons from being required to give discovery and 
answer interrogatories no longer applies in that circumstance. 

Judgment

Adamson J was satisfied that the evidence required by an order for discovery of certain 
documents may tend to prove that Mr Bachelard engaged in culpable conduct (at 
[31]). However, it was in the interests of justice to make an order for discovery of those 
documents (at [34]). It followed that the Court was obliged to give Mr Bachelard a 
certificate pursuant to s 87(7) of the Act in respect of that evidence.

The Court moreover accepted that an order that Fairfax Media Publications Pty 
Ltd provide discovery could adversely affect Mr Bachelard’s privilege against self-
incrimination (at [35]). Thus, a certificate would provide protection to him from the use 
of evidence which might incriminate Mr Bachelard as a result of inquiries made of him by 
Fairfax Media Publications Pty Ltd in order to comply with its discovery obligations. 

An order for interrogatories was necessary to advance the just, quick and cheap resolution 
of the real issues in dispute in the proceedings (at [53]). In those circumstance the Court 
was obliged to cause a certificate to be issued to Mr Bachelard’s under s 87(7) of the Act 
(at [54]).

Implications

This case illustrates the application of the mechanism contemplated by s 87 of the Civil 
Procedure Act 2005 (NSW) whereby certificates can be issued to protect an individual’s 
privilege against self-incrimination whilst also ensuring that documents can be 
discovered and interrogatories issued with a view to furthering the interests of justice in a 
proceedings. 
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S Setka v Magistrates’ Court of Victoria [2017] VSC 422 (14 August 
2017)

Statutory immunity - Competition and Consumer Act 2010 (Cth), s 78 

The plaintiffs were charged with blackmail under s 87 of the Crimes Act 1958 (Vic). They 
contended that criminal proceedings did not lie against them because the alleged conduct 
the subject of the charge fell within the ambit of a particular statutory immunity. 

Relevant law 

Section 78(d) of the Competition and Consumer Act 2010 (Cth) (the Act) provides that 
criminal proceedings do not lie against a person by reason only that the person has 
induced, or attempted to induce, a person, whether by threats or promises or otherwise, to 
contravene a particular provision of that Act. 

Judgment 

Elliot J held that s 78 of the Act did not operate to provide an immunity from prosecution 
to the plaintiffs (at [48]). The charge was not laid and the committal proceeding were not 
on foot by reason only that the plaintiffs were alleged to have engaged in a contravention 
or an ancillary contravention of a provision of Part IV of the Act (at [48]). There was no 
such allegation at all. The Crown alleged that their conduct satisfied the elements of 
the crime of blackmail. These elements were not coterminous with the elements of the 
relevant provisions of Part IV and Part VI to establish an ancillary contravention of the Act. 

Clearer language might have been used in the drafting of s 78 of the Act (at [61]). However, 
the use of the word “only” in s 78 suggested that the legislature confined the immunity to 
conduct that was entirely the same as, and no more than, conduct that would result in a 
relevant contravention or an ancillary contravention of Part IV of that Act (at [45]). The 
provision was not otiose having regard to the drafting method used (at [72]).

There was nothing contained in the extrinsic materials which suggested an intention 
that s 78 of the Act would decriminalise, or provide immunity for, conduct that would 
otherwise have been criminal conduct under Commonwealth or State legislation (at [60]). 
Furthermore, a shift in attitude towards trade union activity did not carry any general 
policy of Australian legislatures decriminalising or immunising conduct that would 
otherwise attract criminal liability (at [54]). 

Implications

This judgment illustrates the proposition that, when considering whether a statutory 
immunity arises, a Court will apply orthodox methods of statutory interpretation to the 
language conferring it. Although the Victorian Supreme Court accepted that the drafting 
of s 78(d) of the Competition and Consumer Act 2010 (Cth) was not ideal, a consideration 
of its context and extrinsic materials did not support decriminalising certain conduct 
committed during industrial activity. 
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S Stokes v Ragless [2017] SASC 159 (10 November 2017)

Defamation – qualified privilege – rebuttal of evidence by malice 

Mr Stokes and Mr Ragless were members of a clay shooting club. Mr Stokes commenced 
proceedings alleging that Mr Ragless defamed him following publications on a website, 
in emails and via a Facebook page. Among other defences, Mr Ragless pleaded that the 
publications were published on occasions of qualified privileged under the common law 
and s 28 of the Defamation Act 2005 (SA) (the Act). Mr Stokes alleged that the claims of 
qualified privilege were defeated by malice. 

Relevant law 

The common law defence of qualified privilege applies when a work has been published 
on an occasion of qualified privilege, the defamatory passage was sufficiently connected to 
that occasion, and the occasion was used for the purpose of the privilege. Mr Ragless had 
to prove that he had a legal, moral and social duty to publish the defamatory matters and 
the recipients had a corresponding interest in receiving them (at [380]).

Section 28(1) of the Act contemplated a defence of qualified privilege for the publication 
of defamatory matter to a person (the recipient) if the defendant proves that the recipient 
has an interest or apparent interest in having information on some subject; the matter 
is published to the recipient in the course of giving to the recipient information on that 
subject; and the conduct of the defendant in publishing that matter is reasonable in the 
circumstances. 

Judgment

Bampton J awarded damages, aggravated damages, interest thereon and a permanent 
injunction in favour of Mr Stokes (at [432]-[433]). Mr Ragless published the matters 
complained of which identified Mr Stokes and conveyed plainly defamatory imputations 
of him when measured against how an ordinary, reasonable reader would understand 
the matter (at [21], [368]). Mr Ragless could not establish that any of the imputations 
conveyed were true (at [377]). 

Mr Ragless failed to prove the defamatory matters were published on occasions of 
qualified privilege. The defence under the common law or under s 28 of the Act was not 
available. He published an email for a motive other than that for which qualified privilege 
applied and to recipients who did not have an apparent interest in having information on 
the subject of his email (at [385]). The publications through the website were similarly 
not limited to persons with an interest or apparent interest in receiving information 
on the subject matter (at [386]). The publications were not reasonable because of the 
inflammatory and abusive language used (at [387]). The publications were actuated by 
malice (at [393]). Evidence included his admission that he published a comment on a 
website regarding his motivation for revenge (at [389]). 

Implications

This case illustrates the application in defamation proceedings of the defence of qualified 
privileged under the common law and s 28 of the Defamation Act 2005 (SA). 
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PAPER PRESENTED FOR AT THE LAW SOCIETY OF NSW FOR A 
JOINT SEMINAR WITH THE INDUSTRIAL LAW COMMITTEE OF 
THE LAW COUNCIL OF AUSTRALIA, 22 NOVEMBER 2017
Reproduced with the kind permission of Ingmar Taylor SC

Who Can Be Held Responsible for Wage Underpayments? 
Accessorial Liability and The Fair Work Act

1. Employer has underpaid – who else can be held responsible?

The Fair Work Act 2009 (Cth) imposes on national system employers1 various obligations, 
including in most circumstances to pay its employees at least the minimum amounts 
required by a relevant modern award (s45) or an applicable enterprise agreement (s50).

A proven failure to make such a payment provides the basis for a Court2 to impose a 
civil penalty on the employer: see Part 4-1. Such a contravention is regarded as “quasi-
criminal”.3 It is a strict liability provision: the applicant for such an order4 does not need to 
prove the employer intended to underpay the employee. The Court can also order that the 
employer compensate those affected by the contravention, typically by requiring payment 
of the underpayments plus interest.5 

The legislature has determined as a matter of public policy that there ought to be a 
capacity to also penalise persons who were involved in the same contravention.6 

This provision is increasingly utilised. The regulator, the Fair Work Ombudsman (FWO), 
has reported that it sought penalties against accessories in 72% of cases in 2014/15 and 
94% of cases in 2015/16.

This paper examines the nature of the accessorial liability provision in the Fair Work Act 
and the orders that can be made under it. In particular it examines whether the following 
can be held to be liable as an accessory to the employer:
• Directors;
• Principal contractors;
• Franchisors;
• HR managers; and
• Lawyers, accountants and other external advisers.

2. Accessorial liability – what is it?

Section 550 provides:

550 Involvement in contravention treated in same way as actual contravention

(1)  A person who is involved in a contravention of a civil remedy provision is taken to have 
contravened that provision.

(2)  A person is involved in a contravention of a civil remedy provision if, and only if, the 
person:

 (a) has aided, abetted, counselled or procured the contravention; or

 (b) has induced the contravention, whether by threats or promises or otherwise; or

 (c)  has been in any way, by act or omission, directly or indirectly, knowingly concerned 
in or party to the contravention; or

 (d) has conspired with others to affect the contravention.
Provisions in almost identical terms are found in other federal legislation, including: 
• Corporations Act, s79; and
• Competition and Consumer Act, s75B.
Importantly, in contrast to what is required to be proved against the employer, s550 is 
not a strict liability provision. A person is involved in a contravention of a civil penalty 
provision if, and only if, the person has been in any way, by act or omission, directly or 
indirectly, knowingly concerned in or party to the contravention. 

1   In practice employers of all employees in Australia except State Government employees in NSW, 
Queensland, WA, SA and Tasmania, Local Government employees in NSW, Queensland and SA, and 
employees of non-constitutional corporations in WA.

2  The Federal Court, Federal Circuit Court or “an eligible State or Territory Court” as defined in s12.
3  ABCC v Parker [2017] FCA 564 at [58].  
4   Such proceedings can be brought by the regulator, the Fair Work Ombudsman, or by the employee affected 

or by an employee association: s539(2), item 2. 
5  Sections 545 and 547.
6  Section 550.
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3. What must be proved to establish a person is an accessory 

For a person to fall within the reach of s550 that person “must associate himself or herself 
with the contravening conduct”, a test that has been otherwise expressed as requiring the 
alleged accessory to be shown to have been “linked in purpose with the perpetrators”.7 

Broadly two matters must be established. 

First, the person must have engaged in conduct which “implicates or involves” them in 
the contravention “such that there is a ‘practical connection’ between that person and 
the contravention”.8 Mere knowledge of the unlawful conduct is not enough. There must 
be some conduct that amounts to a “practical connection” between the person and the 
contravention.9 Such conduct can be a failure to act (an omission).10 

FWO v Blue Impression Pty Ltd11 (the Ezy Accounting case) provides a recent example of 
such involvement. Ezy Accounting 123 Pty Ltd, an external accountancy practice providing 
bookkeeping services, was held to be an accessory to a contravention by a restaurant. It 
was ‘knowingly involved’ because it processed payments to the employee in circumstances 
where the Court inferred its director had actual knowledge that the rates being applied 
were below those required by the relevant award. 

In Fair Work Ombudsman v Priority Matters Pty Ltd12 (currently the subject of an 
application for special leave to the High Court), Flick J considered whether a director who 
was well aware that the companies he controlled had not paid employees for 10 months 
had been ‘involved in’ their non-payment contraventions. Flick J held at [124] that he was 
so “involved” even if the non-payments occurred due to circumstances beyond the control 
of the director and in circumstances where he had been taking reasonable steps to secure 
payment. 

Second, to be knowingly concerned the person must have been an intentional participant 
with knowledge of the essential elements constituting the contravention.13

Constructive or imputed knowledge is not enough; actual knowledge is required.14 

It is not necessary, however, that the person also knows that the elements amount to a 
contravention of a law.15 A person may be an accessory without knowing that the conduct 
in which they are involved is unlawful.16 These matters are discussed in more detail in the 
following sections.

4. Establishing actual knowledge

Knowledge is often established by showing the Award requirements were brought to the 
person’s attention, for example by a union or a FWO audit.

Actual knowledge can be inferred from “exposure to the obvious”.17 

A failure to make enquiries is not of itself sufficient to establish liability. Actual knowledge 
may however be inferred in some cases where there were suspicious circumstances and 
the person made no enquiries.18 

The law recognises a principle, sometimes referred to as ‘wilful blindness’, where the 
person in truth knows the relevant fact but deliberately chooses not to have the fact 
confirmed.19 However, not be every deliberate failure to make enquiry which will support 
the inference of actual knowledge.20

7   ABCC v Parker [2017] FCA 564 at [122], citing FWO v Quest South Perth Holdings Pty Ltd [2015] FCAFC 37 
at [253], which in turn quoted CFMEU v Clarke (2007) 164 IR 299 at [26].

8   ABCC v Parker [2017] FCA 564 at [122] citing FWO v Grouped Property Services [2016] FCA 1034 at [950]. 
The test comes from Ashbury v Reid [1961] WAR 49. 

9   FWO v South Jin Pty Ltd [2015] FCA 1456 at [227]-[228]; Qantas Airways Ltd v TWU [2011] FCA 470 at 
[324]-[325]; CFMEU v Clarke [2007] FCAFC 87 at [26].

10  Section 550(1)(c).
11  [2017] FCCA 810.
12  [2017] FCA 833.
13  Yorke v Lucas (1985) 158 CLR 661 at 670.
14  Young Investments Group Pty Ltd v Mann [2012] FCAFC 107 at [11].
15  Yorke v Lucas at 667.
16  ACCC v Giraffe World Australia Pty Ltd (No 2) (1999) 95 FCR 302 at [186].
17   Giorgianni v R (1985) 156 CLR 473 at 507-508; Young Investments Group Pty Ltd v Mann [2012] FCAFC 107 

at [11].
18  FWO v South Jin Pty Ltd [2015] FCA 1456 at [231]-[232]; FWO v Blue Impression Pty Ltd [2017] FCCA 810.
19  Pereira v Director of Public Prosecutions (Cth) (1988) 63 ALJR 1 at 3-4; 82 ALR 217 at 220.
20  ASIC v ActiveSuper Pty Ltd (in liq) (2015) 235 FCR 181 at [402]-[403].
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The difference between wilful blindness and a lack of actual knowledge due to a failure to 
make reasonable inquiries has been expressed as follows:

A thing may be troublesome to learn, and knowledge of it, when acquired, may be 
uninteresting or distasteful. To refuse to know any more about the subject or anything 
at all is then a wilful but a real ignorance. On the other hand, a person is said not to 
know because he does not want to know, where the substance of a thing is borne in 
upon his mind with a conviction the full details or precise proofs may be dangerous, 
because they may embarrass his denials or compromise his protests. In such a case 
he flatters himself that whereas ignorance is safe, ‘tiz folly to be wise, but there he is 
wrong, for he has been put upon notice and his further ignorance, even though actual 
and complete, is a mere affectation and disguise [Lord Sumner in The Zamora (No 2) 
[1921] 1 AC 801 at 812-813].

In the former circumstance, the person will not have actual knowledge of the matter. In the 
latter circumstance, the person does have that knowledge but deliberately refrains from 
asking questions or seeking further information in order to maintain a state of apparent 
ignorance. The latter is not a circumstance of constructive or imputed knowledge, but of 
actual knowledge reduced to minimum by the person’s wilful conduct.21

A respondent who fails to make inquiries and learn the truth will still be liable where it can 
be shown that an ordinary, decent person with knowledge of the same facts would have 
known what they were doing was improper. In Lifeplan Australia Friendly Society Ltd v 
Ancient Order of Foresters in Victoria Friendly Society Limited22 (special leave to appeal to 
the High Court has been granted) the Full Court held that the test is not one to be applied 
from the point of view of the “morally obtuse”. The Court noted at [106] that proof of 
actual knowledge is required, but said: 

If circumstances are such as to indicate to an ordinary, decent person that the relevant 
facts exist, that may be open as an evidential conclusion.

5.  Does it need to be shown that the accessory knew about each particular employee’s 
underpayment, or only about the system that led to it?

In Fair Work Ombudsman v Grouped Property Services Pty Ltd23 Katzmann J held that 
knowledge that an employee was underpaid on an occasion was not sufficient to prove 
knowledge of like underpayments to other employees on different occasions. However, 
her Honour also held that where an alleged accessory is aware of a system producing 
certain outcomes, which produce contraventions, it is unnecessary to show the accessory 
knew the details of each particular instance to establish accessorial liability. For example, 
knowledge of sham contracting arrangements that give rise to underpayments on 
weekends means that the alleged accessory was knowingly concerned in all weekend 
underpayments. As such, it was not necessary to show the accessory knew the identity 
of a particular employee who worked on a weekend to establish that the person was an 
accessory to the underpayment of that employee. 

O’Sullivan J in the Ezy Accounting case placed reliance on the decision in Grouped 
Property Services at [85], finding that Ezy was liable as an accessory in part because its 
director was aware of its client’s continuing contravening payment system.

As yet there is no appellate level authority on this subject. The decision in Grouped 
Property Services must be treated with some caution as the accessory was not represented 
and the matter was heard ex parte. There is accordingly still some uncertainty as to 
whether, before a person can be shown to be ‘knowingly involved’ in the underpayment 
of a particular employee, it must be proved that she or he knew of the existence of the 
employee, the hours they were working, their duties, and the amounts they were in fact 
being paid.24 

In some cases, actual knowledge of those facts may be able to be otherwise established 
where it can be shown that the alleged accessory knew that persons were being employed 
to do particular work, that the system being applied would lead to underpayments, and 
deliberately failed to make inquiries as to the exact identity of the employees and hours 
of work (i.e. wilful blindness, discussed above). O’Sullivan J in the Ezy Accounting case 
reached such a conclusion at [91] and [98], finding that the director’s failure to make 
simple inquiries, when he knew that the system of underpayments was continuing, 
meant he could be taken to be aware of the essential facts that established the primary 
contravention including: the identity of the employee; his duties; and his hours of work. 

21   ASIC v ActiveSuper Pty Ltd (in liq) (2015) 235 FCR 181 at [403]; FWO v South Jin Pty Ltd [2015] FCA 1456 at 
[232].

22  [2017] FCAFC 74 at [99]-[106].
23  [2016] FCA 1034 at [957]-[958].
24  See the authorities considered later the paper, including Potter v FWO.
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6. What must the accessory be shown to have known?

Assume a Modern Award requires a retail worker to be paid $20/hour for weekend work 
and a director of Company A is unaware of the existence of that particular award but does 
know that:
•  an employee of Company A who does retail duties is paid $18.50/hour for all hours 

worked; and
•  at a second location a retail worker employed by Company B (a subcontractor to 

Company A) is being paid $10 per hour for all hours worked.
In both cases the employer has contravened s45, but in either case will the director of 
Company A also be liable (assuming the director was involved in some way)?
The alleged accessory must be shown to have actual knowledge of the payments being 
made, or at least (applying Grouped Property Services) the system that generated 
payments for particular employees.
As discussed below, the alleged accessory must also be shown to have had actual 
knowledge of one of the following (the law is currently unsettled):
•  that a particular award existed and that the payments being made were below level set 

by that award;

•  that there was a minimum standard, without knowing the award name, and that the 
payments being made were less than the minimum standard; or merely

•  the amounts being paid, which as a matter of fact were below the amount prescribed 
by an award (without knowing there was any legally prescribed minimum).

7. Does the accessory need to know about the award provisions?

On the one hand, ignorance of the law is no defence. There is no need to prove the person 
knew the level of payment contravened the Act. On the other hand, the applicant does 
need to prove that the person knew the facts that establish that the employer’s conduct 
was not an innocent act. 

There are different views as to how the application of those two principles apply to the 
question of whether an applicant needs to prove that the alleged accessory knew about 
the existence of the relevant award and its provisions.

In Potter v FWO25 Cowdroy J considered an appeal from a decision of a Federal Magistrate 
that turned in part on whether a particular industrial instrument (a clerical NAPSA) akin to 
an award applied. Mrs Potter had been told by the FWO that AWA’s had not been properly 
lodged and as such the clerical NAPSA applied. She disputed that. FWO subsequently took 
proceedings and she was held at first instance to be an accessory to underpayments under 
the clerical NAPSA. The appeal centred on whether the Magistrate was correct to conclude 
the clerical NAPSA applied. FWO submitted that it did not need to prove that Mrs 
Potter knew that the clerical NAPSA applied, it was sufficient to prove she knew that the 
payments made were below those set by the clerical NAPSA. It was in those circumstances 
that Cowdroy J held at [81]:

The Court finds that, to be an accessory to the underpayment contraventions, Mrs Potter 
must have known the Clerical NAPSA applied to the Employees. It is not difficult to 
imagine a situation in which directors of a company honestly but mistakenly arrange for 
the company’s employees to be paid under an incorrect award. There would be no doubt 
that the company had underpaid its employees, and by virtue of that fact, contravened 
the FW Act. If the position were as the FWO submits however, the directors would be 
liable as accessories to those contraventions simply because they knew how much the 
employees were being paid and because they had knowledge of the existence of the 
applicable award, even though they honestly believed that such award did not apply.

In FWO v Devine Marine Group Ltd26 White J cited the passage above from Potter and also 
comments made Besanko J in FWO v Al Hilfi,27 and concluded at [187]:

Without knowledge that an Award is applicable, it is difficult to see how a finding could 
be made that the accessory had intentionally participated in the contravention:  see 
Yorke v Lucas at 670.

Besanko J summarised these views in FWO v Complete Windscreens (SA) Pty Ltd.28 
Katzmann J came to a different view in Fair Work Ombudsman v Grouped Property 
Services Pty Ltd,29 although the conclusion was obiter since her Honour went on to find the 
manager had actual knowledge of the relevant awards and their application.  

25  [2014] FCA 187.
26  [2014] FCA 1365.
27  [2012] FCA 1166.
28  [2016] FCA 621 at [309].
29  [2016] FCA 1034.
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Her Honour said at [1019]:
The Ombudsman submits that the test set by Potter is too high.  I am inclined to agree.  
Where the contravention is a failure to pay award rates, an accessory must know what 
rates are being paid but need not know that the rates which were paid were below 
the rates prescribed by the applicable award.  As White J acknowledged in South Jin 
at [229], “[a]n accessory does not have to appreciate that the conduct involved is 
unlawful”

A further obiter view expressed of Flick J in ABCC v Parker30 supports the view that the 
approach in Potter was wrong. Indeed, his Honour’s short (and strictly unnecessary) 
comments go beyond the view expressed by Katzmann J in Grouped Property Services. At 
[127] Flick J summarised the competing views expressed in the earlier decisions and then 
at [128] put his own view:

[127]   Where the contravention in question is a contravention of a term of an 
enterprise agreement, there is some divergence in the authorities as to those matters 
of which an accessory must have knowledge. One line of authority tends to suggest 
that an accessory must have knowledge that the enterprise agreement applies: cf. 
Potter v Fair Work Ombudsman [2014] FCA 187 at [80] to [81] per Cowdroy J. Perhaps 
with an insistence upon a greater degree of knowledge, in Fair Work Ombudsman v Al 
Hilfi [2012] FCA 1166 at [44] Besanko J observed on the facts of that case that there 
was a good deal of force in the argument that it was necessary to establish that the 
accessory had knowledge that an award applied to particular employees, that the work 
being performed gave rise to those entitlements and that the employees were not paid 
those entitlements. The other line of authority tends to suggest that the approach in 
Potter sets the bar too high: Fair Work Ombudsman v Grouped Property Services Pty 
Ltd [2016] FCA 1034 at [1019]. Katzmann J there expressed an obiter view that where 
“the contravention is a failure to pay award rates, an accessory must know what rates 
are being paid but need not know that the rates which were paid were below the rates 
prescribed by the applicable award”.  

[128]   Either approach, with respect, exposes a difficulty. Where the contravention 
in question is a contravention of s 50, that section does not require the person 
contravening a term of an enterprise agreement to have any knowledge of the existence 
of an enterprise agreement and does not require knowledge of the term being 
contravened or the fact that the act of contravention is in fact contravening conduct. 
If the “elements” of s 50 do not encompass those matters, it is – with respect – difficult 
to see why an accessory need have any greater knowledge. For a person to contravene 
s 50, it is sufficient to prove that conduct took place which was in fact a contravention 
of a term of an enterprise agreement. For the purposes of accessorial liability, all that 
need be proved is that the accessory had knowledge of the conduct.  

That passage does not make clear what Flick J considered would constitute the necessary 
“knowledge of the conduct”; he was of the view that knowledge of the existence of the 
award is not required, and perhaps that the person need not know the rates that were 
being paid. It may be that his Honour was of the view that it would be sufficient to prove 
that the accessory was aware of the system of payments (for example, a flat hourly rate). 
The most recent decision on the subject is that of Cameron J in Fair Work Ombudsman v 
Raying Holding (No 2).31 His Honour held he was bound to follow the approach in Potter 
and Devine Marine. His Honour found the manager of the labour hire firm liable, however, 
finding on the balance of probabilities that he had known of the existence of a minimum 
rate of pay and that his failure to know of the particular rates due under the award was 
the effect of ‘wilful blindness’. While this is the most recent authority, handed down on 19 
September 2017, it was argued in September 2015 and it appears that his Honour had not 
had the decisions in Grouped Property Services and Parker drawn to his attention.
In summary, the law on this subject has not been considered at an appellate level and is 
still to be settled. In my view it is necessary to show that the accessory knew more than 
particular rates were being paid. It will be necessary to also show that the person knew 
that those rates were inconsistent with a minimum standard. The lower the sum being 
paid the more likely, in my view, that a court would infer the person knew the rates were 
below a minimum standard, such that the failure to ask the question as to what exactly is 
that minimum standard would not prevent a successful application. Hence, in the example 
set out at [27] above, it seems much more likely that the director of Company A will be 
liable in the second situation where the employee is getting $10/hr, than the first where the 
employee is getting paid only just below award rate of pay.

30  [2017] FCA 564.
31  [2017] FCCA 2148.
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8. Aggregation of knowledge

When the alleged accessory is a corporation it is necessary to show that the corporation 
had the requisite knowledge.

Pursuant to s793 where a corporation has engaged in conduct it is deemed to have the 
knowledge of the officer, employee or agent who engaged in that conduct on behalf of the 
corporation.
In cases where employees of the corporation knew each of the necessary facts (e.g. the 
identity of the employee, the hours worked, the pay rates, the Award rate), but no single 
employee had all the requisite knowledge, can the knowledge of the different employees 
be aggregated?
The capacity to prove knowledge of a company by aggregating of the knowledge of 
more than one employee or director is quite limited in light of the Full Court’s decision 
in Commonwealth Bank of Australia v Kojic.32 The trial judge had found that the Bank 
‘knew’ a series of facts, not all known by any single employee, but each known by at 
least one employee, which taken together meant that the Bank’s decision to facilitate a 
property purchase had been unconscionable, contrary to the Trade Practices Act 1974 
(Cth). The trial judge did so on the basis that the knowledge was obtained as part of the 
one transaction, applying Westpac Banking Corporation v The Bell Group Ltd (in liq) (No 
3)33 and its interpretation of Krakowski v Eurolynx Properties Limited.34 The Full Court in 
Kojic rejected the notion that facts can be aggregated whenever they are obtained as part 
of a single transaction. Allsop CJ suggested that perhaps facts can be aggregated if the 
employees or officers had both a duty to communicate and the opportunity to do so.35 
However, where it is necessary to prove unlawful intent no aggregation is possible; where 
no employee knew enough to know what the company was doing was unlawful then the 
company cannot be found to have had the necessary intent.36

Noting that authority, O’Sullivan J in the Ezy Accounting case did not aggregate the 
knowledge of the bookkeeper employed by Ezy Accounting (who knew the identity of 
the employee, the hours worked and the wage rate being paid) with the sole director of 
the firm (who knew the Award rate). Rather the Judge determined that the director ‘knew’ 
that the restaurant’s system of payments had not changed following the FWO audit, and, 
having shut his eyes and failed to make simple inquiries, could be said to have ‘known’ 
that the system of underpayments gave rise to a particular employee being underpaid.

9. Franchisors and holding companies
The Fair Work Amendment (Protecting Vulnerable Workers) Act 2017 introduced 
Division 4A of Part 4-1 of the Act on 17 September 2017, making franchisors and holding 
companies responsible for underpayments by franchisees or subsidiaries where they knew 
or ought reasonably to have known of the contraventions (or contraventions of the same 
or similar character) and failed to take reasonable steps to prevent them.37 It applies to 
contraventions occurring after 29 October 2017.38

The Explanatory Memorandum describes the change as follows: 
•  It is enough that the responsible franchisor entity could reasonably be expected to 

have known the contravention would occur, or that a contravention of the same or a 
similar character was likely to occur.

•  Mere suspicion is not enough – there must objectively be reasonable grounds to hold 
the belief.

•  For example, a responsible franchisor entity may be aware of a series of complaints 
about alleged underpayments, or may be aware of a system of non-compliance that 
is likely to result in the franchisee entity’s employees being underpaid or otherwise 
deprived of their entitlements under the Fair Work Act.

•  There is no need to prove the responsible franchisor entity knew exactly who was being 
underpaid, and on what basis.

32  [2016] FCAFC 186.
33  (2012) 44 WAR 1.
34  (1995) 183 CLR 563.
35  At [66].
36  Allsop CJ at [67]; Edelman J (with whom Allsop CJ and Besanko J agreed) at [112]-[113].
37  Section 558B.
38  Item 19 of Schedule 1 to the Fair Work Act.
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Franchisors however will not be liable where they took “reasonable steps” to prevent 
contraventions by the employers. In deciding if steps were reasonable, a court would 
consider a number of factors, namely:

• size and resources of franchisor;

• extent had ability to influence or control;

• action that was taken;

• arrangements (if any) to monitor employer compliance;

• arrangements (if any) to receive and address underpayment complaints; and

extent to which there were arrangements in place to encourage Award compliance.

10. Penalty privilege

Proceedings for penalty against natural persons can be more difficult to establish because 
of the concept of penalty privilege.

The history of penalty privilege is of ancient authority. In TPA v Abbco Iceworks39 the 
privilege was held to apply to “criminal prosecution, or to any particular penalties, as 
maintenance, champerty, simony, or subornation of perjury”, citing Daniell’s Chancery 
Practice 1871 and R v Associated Northern Collieries,40 who accepted that penalty privilege 
applied to obviate the obligation to provide discovery, affirming: “no person is compellable 
to answer any question which has a tendency to expose him to criminal charge, penalty or 
forfeiture.”

In short, natural persons (but not corporations) have the right not to produce material or 
make admissions, to the extent that right is not abrogated by statute.41

Section 712B of the Fair Work Act abrogates privilege in regard to the production of 
documents to the FWO, but the use of that material in respect of the individual is limited 
by s713(2). 

Questions remain about how the penalty privilege applies to a requirement to file a 
defence and the timing and manner by which evidence is to be filed.42 An individual 
may be required to file a defence but not to verify it, nor to make admissions.43 While 
a person is not required to plead in a defence to matters that might incriminate them, 
the better view is that they are not relieved from referring to facts and conduct said to 
have constituted the exculpatory conduct in their defence. Further, the defence should 
include reference to an intention to invoke statutory defences or a positive defence. It also 
appears a person may file an amended defence after the applicant closes its case.44 

There is also uncertainty as to whether the privilege permits natural persons to elect not to 
file evidence yet still call evidence after the applicant’s case has closed. At a federal level it 
has been held that a respondent can lead evidence from those who did not file evidence in 
accordance with directions.45 The Supreme Court of Victoria took the opposite course in 
Sidebottom v Commissioner of Taxation (Cth).46 

Questions of penalty privilege and whether to invoke it is complicated in cases where a 
corporation (often the employer of the individual) is also a respondent. The corporation, 
of course, has no such privilege and so will not be relieved of the obligation to file a full 
defence and evidence. It is common for individuals in such cases not to be separately 
represented and to waive privilege by putting on a defence and evidence jointly with the 
corporate respondent. Thought, however, needs to be given as to whether that is always 
appropriate, and if not whether the individual should be separately represented. Thought 
also needs to be given as to whether, in the proceeding, evidence against one respondent 
is to be admitted as evidence against all respondents.

11. Case Examples – principal contractors

FWO v Al Hilfi [2016] FCA 193 and Coles Supermarkets

The FWO has been concerned to encourage corporations at the top of a supply chain take 
responsibility to ensure that workers further down that chain are paid minimum rates. This 

39  (1994) 52 FCR 96 at [115].
40  (1910) 11 CLR 738 per Issacs J.
41  Rich v ASIC (2004) 220 CLR 129 at [140]. 
42   Macdonald v Australian Securities and Investments Commission (2007) 73 NSWLR 612; A & L Silveri Pty Ltd v 

Construction, Forestry, Mining and Energy Union & Ors [2005] FCA 1658; Hadgkiss v Construction, Forestry, 
Mining and Energy Union & Ors (2005) 146 IR 106 at 111-112.

43  John Holland Pty Ltd v Construction, Forestry, Mining and Energy Union (No 2) [2014] FCA 1032.
44  ASIC v Mining Projects [2008] FCA 952. 
45   Australian Competition and Consumer Commission v J McPhee & Sons (Australia) Pty Ltd (1997) 77 FCR 217; 

Australian Competition and Consumer Commission v FFE Building Services Ltd (2003) 130 FCR 37.
46  [2003] 173 FLR 335.
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case involved an employee engaged by a sub-sub-contractor of Coles to collect trolleys 
at a Coles supermarket. It was suggested that the value of the contract meant it was all 
but impossible to have the hours required worked and paid at minimum award rates. The 
FWO alleged Coles HR knew the Award rates, that its relevant corporate section knew the 
value of the contract, and that its local store managers knew the hours that were being 
worked by the workers and their identities. While casting some doubt on the strength of 
the case the Judge determined on an interlocutory basis not to strike out the claim. The 
proceedings were subsequently resolved without going to final hearing.
The case identified the questions that would need to be determined at final hearing if 
Coles was to be held liable for the rates paid by its sub-contractor, including: 
• Did Coles know that the contractor was paying below award rates?
• Was Coles a participant in the underpayments?
• Could knowledge be inferred from value of contract?
•  Did Coles need to know the identity of particular employees, the particular hours they 

were working and the amounts they were in fact paid?
•  Could knowledge of hours worked held by the manager of supermarket be aggregated 

with knowledge of amounts being paid to contractor to show the workers must be 
being underpaid?

12. Case Examples – HR Managers

FWO v Centennial Financial Services Ltd [2010] 245 FLR 242 

This case involving sham contracting. Employees were given contracts to sign designating 
them thereafter contractors. The Director of the company had devised the scheme. The HR 
manager had presented it to the employees. He said he was just following directions. He 
was held to be liable as an accessory, since he knew the essential facts and was an active 
participant in the conduct.

Dir of FWBII v Baulderstone Pty Ltd (No 2) [2014] FCCA 721 

An employee was required to resign his position and take another because he was not a 
member of a union. The company was found to have breached Part 3-1 (adverse action). 
The HR manager had participated in the meeting where the employee was told he had to 
resign his position and start in a new position. At issue was whether she had known that 
the substantial and operative reason for that conduct was that the employee was not a 
member of the CFMEU. It was held that she did have that knowledge and so was found to 
be an accessory to the unlawful conduct.

Cerin v ACI Operations Pty Ltd [2015] FCCA 2762 

This case concerned a failure by the employer to pay notice on termination. The HR 
manager had not made the decision, and was relatively junior. He implemented the decision 
by issuing the letter of termination and authorised the termination payment (without an 
amount in lieu of notice). That was sufficient to be found to be liable as an accessory.

FWO v Oz Staff Career Services Pty Ltd [2016] FCCA 105 

In this case the HR manager had taken no active step, yet was still held to be liable as 
an accessory. The case involved cleaners who unlawfully had an “administration fee” 
and meals deducted from their wages. The Federal Magistrate held the HR Manager was 
‘involved’ since he was aware of deductions and had done nothing to correct the situation: 
at [150].

13. Case Examples – external advisors

Advisors: FWO v Jooine (Investment) Pty Ltd [2013] FCCA 2144 

An employer and its manager were held to have engaged in sham contracting, paying a 
cleaner a flat rate below the award. The FWO did not proceed against the advisors who 
had drawn up a lengthy contract and had provided advice as to how the arrangement 
should be portrayed to avoid the worker being seen as an employee. Lloyd-Jones J 
nevertheless commented on the role of the advisor, saying at [100]:

… the penalty made in this matter should be a strong and specific deterrent to Mr 
Lee and to others who seek to pursue this type of contacting versus employment 
structure.  The deterrent should also extend to the advisors who have facilitated the 
orchestration of these scams, to prevent their further proliferation of such advice 
and facilitation.  From a limited examination of the contract material and associated 
documentation, it appears to have been prepared by someone who was familiar with 
employment law within this country and with a deliberate intention to circumvent the 
legislative framework that has been put in place to protect vulnerable individuals from 
exploitation in a labour environment.  It would seem unlikely that Mr Lee could have 
obtained this document and modified it for his own purposes and understanding to 
avoid the structures of labour law currently in operation.  
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Accountants: FWO v Blue Impression Pty Ltd [2017] FCCA 810 (the Ezy Accounting case) 

This case was discussed earlier. The accounting firm that prepared the pay calculations 
was held to be liable as an accessory for the failure by its client to pay the correct 
amounts to its employees. That was despite evidence that it had paid what the employer 
had told it to pay and the lack of any evidence that the accounting firm had been asked 
to advise as to the correct payments. Its ‘involvement’ was preparing pay instructions. Its 
‘knowledge’ was obtained from its involvement in a previous FWO audit of the same client 
and its failure to adjust the amounts (that its client told it to pay) thereafter. The fact that 
the director of the firm did not know the identity of the workers being underpaid nor the 
hours being worked was determined not to be determinative. It was inferred from the 
circumstances that he knew (and pursuant to s 793 the company therefore knew) that the 
system of payment had not changed following the audit, and so he knew that employees 
were still being underpaid. 

Lawyers: Ryan v Primesafe [2015] FCA 8 at [81]-[84] 

A claim had been made against an employer and its external solicitor arising from a 
redundancy. It had been alleged that the termination of employment amounted to adverse 
action contrary to Part 3-1 because it had been for an unlawful discriminatory ground, 
namely the employee’s age. 

The claim against the lawyer was based on an assertion that the conduct had been taken 
based on his advice and that he had in some way ‘managed’ the dismissal. His advice 
was presumably privileged. An attempt to avoid having to give particulars of the claim 
against the solicitor before documents had been obtained was unsuccessful. There being 
no evidence that the lawyer had done more than give legal advice, the case against him 
was discontinued. The solicitor for the applicant was then ordered to pay the respondent 
solicitor’s costs pursuant to s570, on the basis that it had been unreasonable to maintain 
proceedings against him. Mortimer J, however, in an obiter comment, identified the 
potential for a legal adviser to be found to be an accessory where it can be shown that the 
adviser knew that the conduct was unlawful and had not advised against it at [83]:

Adapting that example to the present facts, if, knowing Primesafe proposed to terminate 
the applicant’s employment for what was obviously a prohibited reason (such as 
age), [the lawyer] Mr Humphery-Smith did not advise against such a course, or in 
fact supported such a course and failed to alert his client to the unlawfulness of the 
proposed course of conduct because he wished to ensure Primesafe remained a client 
(or because he considered the applicant was too old for the job), then there might be 
some basis for an allegation pursuant to s 550. Alternatively, if Mr Humphery-Smith 
made the decision to terminate the applicant’s employment instead of it being made 
by the responsible individuals within Primesafe, again there might be a basis for an 
allegation within the terms of s 550. 

14. Case Examples - franchisors

The following cases pre-date the introduction of Division 4A to Part 4-1 of the Act (indeed, 
presage its creation).

7-Eleven

Following audits showing extensive and wide-spread underpayments by 7-Eleven 
franchisees the FWO published a report in April 2016 that considered the potential liability 
of the head franchisor.

That report identified the difficulties under current legislation to prove actual knowledge 
of the franchisor, noting that its franchisees had taken extensive and active steps to cover 
up underpayments.

The report noted that individuals within 7-Eleven and providers of pay-roll services may 
have had access to some relevant information, however proving the necessary knowledge 
was not straight-forward. The report pointed out that anecdotal and hearsay evidence 
of what the franchisor may or should have known at various points of time would not 
be sufficient. That is, on the law before the introduction of Division 4A to Part 4-1 a case 
could not be established on the basis that the franchisor ‘should have known’. 

FWO v Yogurberry World Square Pty Ltd [2016] FCA 1290

The FWO obtained penalties against a master franchisor and two related companies, the 
first of which employed the workers and the second conducted payroll services. Questions 
of liability were not explored, as the companies accepted liability.

United Voice v MDBR123 Pty Ltd [2014] FCA 1344

A child care worker was dismissed for reasons including that she was engaged in industrial 
activities on behalf of a union. It was held the franchisor was liable as an accessory as its 
principal had advised the franchisee to dismiss the employee for the unlawful reason. 
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15. Penalties

For underpayment claims the maximum penalty for each standard contravention of ss44 
(breach of the National Employment Standards), 45 (breach of award) and 50 (breach 
of an enterprise agreement) is $12,600 for an individual and $63,000 for a company, for 
contraventions occurring after 1 July 2017. 

Following the recent enactment of the Fair Work Amendment (Protecting Vulnerable 
Workers) Act 2017, a contravention of those sections which amounts to a “serious 
contravention” occurring after 17 September 201747 gives rise to a maximum penalty ten 
times higher: $126,000 for an individual and $630,000 for a corporation.

To be a “serious contravention” a person must be shown: (a) to have knowingly 
contravened the provision; and (b) the conduct must be part of a systematic pattern 
of conduct relating to one or more persons.48 In respect of a corporation the first 
limb will be satisfied if the corporation “expressly, tacitly or implied authorised the 
contravention”.49 In other words, the conduct was not inadvertent.

An accessory to a contravention by a principal will only be penalised at the higher 
maximum applicable to a “serious contravention” if:
• the principal’s contravention was a “serious contravention”; and
•  “the involved person knew that the principal’s contravention was a serious 

contravention”.50

The precise meaning of the latter expression is open to debate. The Supplementary 
Explanatory Memorandum states that the test will be met where the accessory was 
“knowingly involved in contraventions by the principal, which they knew to be both 
deliberate and systematic at the time they occurred”.

Each non-payment on each day to each employee is a contravention, however, pursuant 
to s557(1), certain contraventions, including underpayments, are to be treated as a 
single contravention if committed by same person and arising out a single course of 
conduct. Hence if five award terms are breached on multiple occasions involving multiple 
employees then there will be five contraventions.51

Section 557(1) is generally thought not to apply to consolidate contraventions of different 
terms of an award, or terms of different awards52 and so a single course of conduct (e.g. 
paying a flat rate for all hours worked) giving rise to breaches of multiple terms will result 
in multiple penalties.53

The record fine to date is $444,100 against company and $88,810 against its director.54 
Following the tenfold increase in maximum penalties for “serious contraventions” that is a 
record that is likely to be beaten over the coming two years.

16. Penalty can be paid to applicant

Section 546(3) provides that the Court can order that the penalty be paid to the applicant. 
Indeed, that is the “usual order”. That is done:55

… recognising the trouble, risk and expense of bringing proceedings which are in the 
public interest which advance the objects of the legislation and which benefit the wider 
community. 

17. Obtaining orders for compensation against accessories

In cases where the employer has been liquidated, or is otherwise unable to fully 
compensate the employees for the underpayments, it is clearly attractive to be able to 
seek relief against accessories. 

In the past the FWO sought penalties but not orders for compensation against accessories. 
In circumstances where the employer was incapable of paying wages owed the FWO asked 
that any penalties be paid to the employees, providing partial compensation for the lost 
wages.

47  Item 18 of Schedule 1 to the Fair Work Act.
48   Section 557A(1). Subsection 557A(2) provides guidance to a Court when determining if the conduct was part 

of a systematic pattern of conduct.
49  Section 557B
50  Section 557A(5A).
51  Rocky Holdings Pty Ltd v FWO [2014] FCAFC 62.
52  Rocky Holdings Pty Ltd v FWO [2014] FCAFC 62.
53  Cf FWO v Safecorp Security Group Pty Ltd [2017] FCCA 348 under appeal.
54  FWO v Rubee Enterprises Pty Ltd [2016] FCCA 3456.
55   CFMEU v BHP Coal Pty Ltd (No 5) [2013] FCA 1384 at [26]; United Voice v MDBR123 Pty Ltd (No 2) [2015] 

FCA 76 at [24].
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The FWO’s approach was presumably influenced by paragraph 2177 of the Explanatory 
Memorandum, which said:

. . . while a penalty may be imposed on a person involved in a contravention, [s550] 
does not result in a person involved in a contravention being personally liable to 
remedy the effects of the contravention. For example, where a company has failed to 
pay, or has underpaid, an employee wages under a fair work instrument, the director is 
not personally liable to pay that amount to the employee.

Subsection 545(1) of the Fair Work Act provides the court with a broad power to make 
“any order the court considers appropriate” if the court is satisfied that a person has 
contravened a civil remedy provision. Subsection 545(2) confirms that such orders include 
an order awarding compensation. Pursuant to s550 an accessory is “taken” to have 
contravened a civil remedy provision. It appears to follow that upon a person being found 
to have been an accessory the court has power to make any order it thinks appropriate 
against that accessory, including an order to pay compensation.

Prior to 2016 there was limited authority on the issue, presumably because the FWO did 
not seek such relief. What authority existed appeared to assume (or at least not question) 
that an order for compensation could be made against an accessory.56

In 2016 the FWO altered its position and in FWO v Step Ahead Security Services Pty Ltd 
and Anor57 successfully obtained compensation orders against an accessory for the first 
time.  Since then the FWO has sought such orders in other cases.

Assuming there is a power to make an order that an accessory pay compensation, it is 
important to note that the court retains a discretion as to whether to make such an order. 
There would ordinarily be no reason to make such an order in circumstances where 
the employer is able to make the payments. It could be contended that such an order 
should not be made against individuals who did not themselves stand to benefit from the 
contravention (e.g. an HR manager implementing a decision taken by management). An 
alternative view is that accessories should be liable for losses that they could reasonably 
foresee would arise from their conduct. To date there has been no reasoned decision 
considering the issue.

18. Other orders

As noted, s 545 provides a power to make “any order the Court thinks is appropriate”. 

In FWO v Grouped Property Services Pty Ltd58 and FWO v Yoguberry World Square Pty 
Ltd59 the Court ordered:
•  an audit of all time and wage records over a 6-month time period to be conducted at 

employer expense by outside expert; and
• the auditors report to be provided to the applicant.

19. Conclusions

For those acting for an applicant accessorial liability can be a useful adjunct, and, where 
the employer has no assets, essential to obtain an effective remedy. It will also be utilised 
by those seeking to bring about change in behaviour or culture in an industry (as the FWO 
now routinely does). 

In cases of widespread and long-standing contraventions s550 has the capacity to be used 
by plaintiff law firms backed by litigation funders to target the ultimate beneficially of a 
scheme for the benefit a ‘class’ who have been underpaid. 

Careful thought, however, needs to be given before commencing proceedings against 
an alleged accessory. More is required than merely demonstrating that the person held 
a particular role within the organisation. First, they must be shown to have themselves 
done an act that made them ‘involved’. Demonstrating merely that they were a director 
of the employer, for example, will not be enough. Second, they must be shown to have 
known each of the essential facts that render the conduct unlawful (even if they did 
not know that the conduct was against the law). Absent evidence that the person had 
earlier been told the conduct was unlawful (such as via an FWO audit), evidence will be 
required to allow the court to infer that the individual knew the essential elements of the 
contravention. In some cases, such as a case that contractors were in fact employees, that 
may be difficult to establish.

56   AFMPKIU v Beynon [2013] FCA 390; Scotto v Scala Bros Pty Ltd [2014] FCCA 2374; Sponza v Coal Face 
Resources Pty Ltd [2015] FCCA 1140.

57  [2016] FCCA 1482.
58  [2016] FCA 1034.
59  [2016] FCA 1290.
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The case law in this area is still at an early stage of development. There is limited appellate 
level authority applying the key issues in an employment context and some of the 
authority at first instance is inconsistent.

Most of the cases against accessories at first instance have involved admissions. The 
Ezy Accounting case is a recent notable exception. The outcome in that case suggests 
that courts may be more willing than perhaps previously thought to infer the requisite 
knowledge where it can be shown that there were suspicious circumstances and the 
person did not make inquiries that would have confirmed that underpayments were 
occurring. 

It is of some importance that it is not just penalties that can be obtained against an 
accessory. Subject to questions of discretion, it appears a court can order that an 
accessory also compensate the employees for the amounts underpaid. Combined with 
the recent tenfold increase in penalties for “serious contraventions”, that could give rise 
to very significant relief against an accessory in cases of widespread and long-standing 
underpayments. It is perhaps a future case of that type that will authoritatively determine 
the boundaries of when an accessory can be found to be liable for underpayments of 
wages by an employer.
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SAVE THE DATE!

Obtaining permission to appear before the Fair Work 
Commission
Wednesday 21 March 2018 
5.15pm to 6.45pm. Law Society of NSW and LCA:

Deputy President Sams and a panel of leading practitioners will discuss why lawyers need 
to obtain permission before they can appear before the Fair Work Commission.

Following a number of recent refusals to grant permission this has become a hot button 
issue:

•  In August 2017 a Commissioner refused permission for a warehouse team-leader to be 
represented against Woolworths (despite no objection from Woolworths).

•  In October 2017 a Full Bench determined that a party needed permission even if the 
lawyer was only present during a hearing to give that party advice

•  In November 2017 a Commissioner refused permission for a lawyer to be merely 
present during a hearing

• What next? Will parties need permission to meet their lawyer during breaks?

This seminar will cover all you need to know about obtaining permission to appear.

In addition, Ingmar Taylor SC, Chair of the Law Council’s Industrial Law Committee, and 
Nathan Keats, Joint Chair of the Law Society of NSW Industrial Law Committee, will 
update those attending as to the steps that have been taken to attempt to persuade the 
Government to repeal or amend s596 of the Fair Work Act.

2018 CPD Immigration Law Conference in Adelaide

Thursday 8 February 2018 - Saturday 10 February 2018 
Hilton Hotel, Adelaide 
Conference dinner at the Hill of Grace Restaurant, Adelaide Oval

Keep an eye out for further details 
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Chair
Mr John Emmerig 
Jones Day, Sydney 
T: 02 8272 0506 
F: 02 8272 0599 
E: jemmerig@jonesday.com

Deputy Chair
Mr Peter Woulfe 
Barrister, Blackburn Chambers, 
Canberra 
T: 02 6247 5040 
F: 02 6249 1760 
E: woulfe@blackburnchambers.
com.au

Chair
Mr Ian Bloemendal 
Clayton Utz, Brisbane 
T: 07 3292 7217 
F: 07 3221 9669  
E: ibloemendal@claytonutz.com

Mr Simon Daley PSM 
Australian Government Solicitor, 
Sydney 
T: 02 9581 7490 
F: 02 9581 7732 
E: simon.daley@ags.gov.au

Mr David Gaszner 
ThomsonGeer, Adelaide 
T: 08 8236 1354 
F: 08 8232 1961 
E: dgaszner@tglaw.com.au | www.
tglaw.com.au

Mr Robert Johnson
Partner 
Johnson, Winter & Slattery 
SYDNEY NSW 2000 
E:  Robert.johnson@jws.com.au 

Ms Bronwyn Lincoln 
Herbert Smith Freehills, Melbourne 
T: 03 9288 1686 
E: Bronwyn.Lincoln@hsf.com

Mr Erskine Rodan OAM 
Erskine Rodan and Associates, 
Melbourne 
T: 03 9329 8744 
E info@erskinerodan.com.au

Ms Heidi Schweikert
Partner
Schweikert Harris 
Brisbane QLD 4000
E:  Heidi.schweikert@shlaw.com.au

Mr Ingmar Taylor SC 
State Chambers, Sydney 
Level 36, 52 Martin Place 
T: 02 9223 1522 
E: Ingmar.taylor@statechambers.net
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Law Council of Australia
19 Torrens Street
Braddon ACT 2612
AUSTRALIA

GPO Box 1989
Canberra ACT 2601
AUSTRALIA

Telephone: +61 2 6246 3722
Fax: +61 2 6248 0639
Email: fedls@lawcouncil.asn.au 
www.lawcouncil.asn.au
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Practitioners with an interest in 
contributing material to this newsletter 
may contact the editor Mr Ian 
Bloemendal by email at  
ibloemendal@claytonutz.com or by 
phone on 07 3292 7217.

Membership renewal
If you haven’t yet renewed your 
membership of the Federal Litigation 
and Dispute Resolution Section 
would you please do so at your 
earliest convenience by completing 
and returning the membership 
form accessible here.

COMMITTEES WITHIN THE SECTION

Administrative Appeals Tribunal Liaison 
Committee 
Mr Peter Woulfe 
Barrister, Blackburn Chambers, Canberra 
T: 02 6247 5040 
F: 02 6249 1760 
E: woulfe@blackburnchambers.com.au

Administrative Law Committee 
Mr Geoff Kennett SC 
Tenth Floor Chambers, Sydney 
T: 02 61512100 
E: kennett@tenthfloor.org

Alternative Dispute Resolution Committee 
Ms Mary Walker 
9 Wentworth Chambers, Sydney 
T: 02 02 9221 3933 
E: inbox@marywalker.com.au

Class Actions Committee 
Mr John Emmerig 
Jones Day, Sydney 
T: 02 8272 0506 
E: jemmerig@jonesday.com

Mr Ben Slade 
Maurice Blackburn Pty Ltd, Sydney 
T: 02 8267 0914 
F: 02 9261 3318 
E: bslade@mauriceblackburn.com.au

Constitutional Law Committee 
Mr Bret Walker SC 
5th Floor, St James Hall Chambers, Sydney 
T: 02 8257 2500 
E: maggie.dalton@stjames.net.au

Federal Court Liaison Committee 
Mr David Gaszner 
ThomsonGeer, Adelaide 
T: 08 8236 1354 
F: 08 8232 1961 
E: dgaszner@tglaw.com.au

Federal Circuit Court Liaison Committee 
Mr David Gaszner 
ThomsonGeer, Adelaide 
T: 08 8236 1354 
F: 08 8232 1961 
E: dgaszner@tglaw.com.au

Industrial Law Committee 
Mr Ingmar Taylor SC 
State Chambers, Sydney 
Level 36, 52 Martin Place 
T: 02 9223 1522 
E: Ingmar.taylor@statechambers.net

Military Justice Committee 
Captain PA Willee RFD QC 
Owen Dixon Chambers, Melbourne 
T: 03 9225 7564 
E: willeeqc@vicbar.com.au

Privileges and Immunities Committee 
Mr Ian Bloemendal 
Clayton Utz, Brisbane 
T: 07 3292 7217  
F: 07 3221 9669  
E: ibloemendal@claytonutz.com

Transnational Litigation Committee 
Mr John Emmerig 
Jones Day, Sydney 
T: 02 8272 0506 
E: jemmerig@jonesday.com

Ms Bronwyn Lincoln 
Herbert Smith Freehills, Melbourne 
T: 03 9288 1686 
E: Bronwyn.Lincoln@hsf.com

Migration Law Committee – Chair 
David Prince 
Kinslor Prince Lawyers, Principal Solicitor 
Suite 102, Level 1, 155 King Street, Sydney 
T: +61 02 9223 424 
E : david@kplaw.com.au 

Commonwealth Compensation & Employment 
Law Committee – Chair 
Mr Peter Woulfe 
Barrister, Blackburn Chambers, Canberra 
T: 02 6247 5040 
F: 02 6249 1760 
E: woulfe@blackburnchambers.com.au

Section Administrator 
Travis Kotzur 
Law Council of Australia, Canberra 
T: 02 6246 3722 
E: fedls@lawcouncil.asn.au
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